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The right to democratic governance or the right to democracy is a very actual topic with
Afghanistan’s and lIraq’s crisis. The desire to bring democratic governance through the use of force
certainly rekindles the debate concerning the right to the use of force, but it also highlights the emerging
doctrine of self-governance and self-determination as fundamental human rights. The development of the
Karzai interim government and the Coalition’s Iragi Governing Council demonstrate this desire to give
democratic tools to previously embattled regimes.

Many staunchly deny the development or the existence of a right to democracy for Nations,
Peoples or individuals. They argue that in a positive approach to international law, the right of self-
governance is a political desire of philosophers but not an established principle of international law.

I will argue here that there now exist a right to democracy. And | will argue that the existence of
this right is the best guarantee for international peace and security. | will present a unitary vision of the
political and legal spectrums by which the human rights and the democratic system of governance
reinforce one another and therefore guarantees the strongest rule of law in the international order. By
doing so, | will take on the notion of absolute sovereignty of the State and argue that there is a closer

relationship between collective and individual rights then there is usually perceived in international law.
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Self-governance and self-determination

It is argued that while the right to self-governance is a collective right of a People to form a
Nation within a State, the right to democracy is an entirely individual right that implies the right to full
participation in the political process of that State. Positivists sometimes argue that international law is
concerned with States and not with the individual therefore the right to self-governance does not exist.

Such a conception divides the undividable and does not account for the recent developments in the
field of human rights, nor of international law as a whole since the inception of the Charter of the United
Nations. It is true that the right to self-governance was first established to manage the issue of de-
colonisation at the end of the 1950s. However, since then its interpretation has been enlarged, notably by
Acrticle 1 of the International Covenant on Civil and Political Rights that states:

« 1. All peoples have the right of self-determination. By virtue of that right they freely determine
their political status and freely pursue their economic, social and cultural development. »*

In one sentence, this article bridges the gap between individual and collective rights with regards
to self-governance and democracy and specifies their fields of applicability. Its first word edicts clearly
that all peoples have the right of self-determination, thereby eradicating the argument that it only apply to
those submitted to colonial rule. As a result, not only can individual decide their future but also their
political status. And only the exercise of the individual democratic self-governance can permit the choice
of political self-determination.”. Since persons have an individual right to design their own sovereign
institutions, the exercise of the right of self-determination rests on the existence of a democratic right

within which they can exercise it. The intrinsic link between the concept of self-determination and that of

* The author’s background is: LL.L. - Unversity of Ottawa (1996); MA War Studies- Royal Military College of
Canada (1998); BMASc - Royal Military College of Canada (2000); author and lecturer from 1998 to 2001 of
POE 488 — The Laws of Armed Conflict, 2" ed., Kinston (ON), Queen’s Printer, 2001 at the Royal Military
College of Canada. He has served in Bosnia-Hercegovina as a civil-military liaison officer before being
honourably discharged from the Canadian Forces after injuries sustained in operations in 2002. The author
pursued his studies afterward, completing his LL.M. (Human Rights)- University of Ottawa (2003) and MA
Etudes européennes et internationales — eCollegium Institut (2003). He is currently a doctoral student,
Department of Law and Political Sciences, Péter Pazmany Catholic University of Budapest (2003) and editor of

the Eastern European Law Journals.

! International Covenant on Civil and Political Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52,
U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force Mar. 23, 1976. The same notion exist in Article 1 of
the International Covenant on Economic, Social and Cultural Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp.
(No. 16) at 49, U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3, entered into force Jan. 3, 1976.

% Franck, Thomas M., « The Democratic Entitlement », (1994) 29 University of Richmond L. R. 1 at 11.
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the right to democratic self-governance cannot be opposed. And the only method that has demonstrated
historically its potential to permit free choice of a political status is the liberal democracy.

Some counter that the existence of a right to democracy is null as only the sovereign institutions
of a State can decide the type of government a Nation may have. This rest with the classic determination
of what constitute a State, namely: a population on a given territory upon which the government exercises
effective control. In this classic conception, as soon as these elements are combined, the State exists de
facto®. De juris recognition of this State is accessory to the fact of its existence.

| argue that this conception cannot further be sustained. Firstly because the evolution of
international human rights has reached a critical mass; critical enough at any rate that fundamental human
rights have reach the status of jus cogens. This is exemplified by the plethora of international instruments
now protecting those human rights, whether at the universal, regional or national levels. Also, within these
instruments, beginning with the Universal Declaration of Human Rights at its articles 21 and 28*, the
democratic system is clearly described as the one possessing the normative, procedural and structural
content to guarantee human rights, notably those reaffirmed in articles 21 to 27 of the Universal
Declaration®.

Evidently, the argument of the juridical strength of the Universal Declaration may be opposed.
But this opposition cannot be sustained against the universal rights enunciated in the 1966 International
Covenants, which are binding on all their signatories.

Furthermore, the democratic principle was intrinsically linked to the United Nations Charter and
its Universal Declaration from their respective inceptions. This principle was immediately taken in the
following instruments of international law until today, such as the 1947 Treaty of Rio and the Charter of

the Organisation of American States which edicts at its article 2 that the essential aim of the Organisation

® Tinoco Case, (United Kingdom v. Costa Rica), 1 International Arbitral Sentences Col., (1923), 369, reproduced in
(1924)18 American Journal of International Law 147.

* Universal Declaration of Human Rights, G.A. res. 217A (Il1), U.N. Doc A/810 at 71 (1948) 71. [Hereafter
Universal Declaration]. Article 21 edicts : « 1 . Everyone has the right to take part in the government of his country,
directly or through freely chosen representatives. 2. Everyone has the right to equal access to public service in his
country. 3. The will of the people shall be the basis of the authority of government; this will shall be expressed in
periodic and genuine elections which shall be by universal and equal suffrage and shall be held by secret vote or by
equivalent free voting procedures. ». Article 28 edicts for its part : « Everyone is entitled to a social and international
order in which the rights and freedoms set forth in this Declaration can be fully realized. ».

® Ezetah, Reginald, « The Right to Democracy : A Qualitative Inquiry », (1997) 22 Brooklyn J. Int’l. L. 495 a la p.
511 at 522.

46


http://www1.umn.edu/humanrts/instree/b1udhr.htm

Louis-Philippe F. Rouillard Democratic Governance as the Basis of Human Rights

is to promote and consolidate representative democracy promotion®. Recently, the Santiago Declaration of
June 5, 1991, reaffirms the principle by stating that: « the solidarity of American States (...) requires that
the political organisation of thee States be resting on the effective exercise of representative democracy »'.
MERCOSUR also requires the democratic character of a State to authorize its entry in its market®.

Africa also tends toward democracy. If the transformation of the Organisation of African Unity
into the African Union at the Lusaka summit in July 2001 has not change the African system of protection
of Human Rights, its new constitutional act expresses respect of the « ... democratic principles, human
rights, the rule of law and good governance ... »° within the African Charter'®. As such, the African
Union keeps its past choices made in the 1991 Abuja Declaration* in the 1992 Dakar Declaration™.

However, the prime example of the determining character of the democratic system can be found
with the European Union. The EU requires since 1978 the democratic principles to be respected by
prospective members to be embraced as a member™® and now disposes of clear mechanisms in relations to
human rights to effect against a member State committing grave and systematic violations. The Treaty on

I** edicts:

the European Union, as modified by the Nice European Counci
« CONFIRMING their attachment to fundamental social rights as defined in the European Social
Charter signed at Turin on 18 October 1961 and in the 1989 Community Charter of the
Fundamental Social Rights of Workers, (...)

® Fielding, Lois E., « Taking the Next Step in the Development of New Human Rights : The Emerging Right of
Humanitarian Assistance to Restore Democracy », (1995) 5 Duke J. Comp. & Int’l. L. 329.

" Kirkpatrick, Jeane J. et Gerson, Allan, « The Reagan Doctrine, Human Rights and International Law », in Henkin,
Louis, Right vs. Might, New York, DIANE Publishing Co, 1998 at 19.

& Tesén, Fernando R., « The Kantian Theory of International Law », (1992) 1 Columbia L. Rev. 53 at 77.

° Acte constitutif de I’Union africaine, en ligne : http://www.droits humains.org/biblio/Txt_Afr/Ua_actconstit.htm,
Article 4 (m).

1% Ibid., Article 3(h) : « ...h) to promote human rights and Peoples’ rights in conformity with the African Charter of
Human Rights and of Peoples Rigths ... ».

1 Abuja Declaration on South Africa, U.N. GAOR, 46th Sess., Annex I, Prov. Agenda Item 30, at 83-88, U.N. Doc.
AJ46/390 (1991).

12 Dakar/Ngor Declaration on Population, Family and Sustainable Development, Recommendation 20, in U.N. Dep't
for Economic & Social Information and Policy Analysis, Population Bulletin of the United Nations at 37, 42, U.N.
Doc. ST/ESA/SER.N/37-38, U.N. Sales No. E.94.X111.16 (1994). Furthermore, the concept and desire for democracy
in Africa is no different than elsewhere. A very recent pan-African poll has demonstrated that violence is widely
abhorred by the very large majority of Africans, regardless of the circumstances. The poll also clearly demonstrates
overwhelming support for pluralistic democracy as the «...least bad...» political system. In fact, wholly 77%
disapprove of coups d’état, while 76% reject dictatorship outright and 67% object to one-party rule. This poll was
conducted and is published by www.afrobarometer.org, it’s results condensed in « Confused Democrats », (2004)
317 (8369) The Economist, April 3-9 at 42.

13 Communauté économique européenne, Journal des communautés européennes, (1978) 3 at 5 and 6.

Y Traité sur I’Union européenne ; version consolidés du Traité sur I’Union européenne et du traité instaurant la
Communauté européenne (2002), Journal officiel des Communautés européennes, C325/1, 24 december 2002, (in
force February 1, 2003) : http://europa.eu.int/eur-lex/pri/fr/oj/dat/2002/c_325/c_32520021224fr00010184.pdf.
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DESIRING to enhance further the democratic and efficient functioning of the institutions so as to
enable them better to carry out, within a single institutional framework, the tasks entrusted to them

(...)»".

Its article 6(1) repeats these criterions and stipulates: « The Union is founded on the principles of
liberty, democracy, respect for human rights and fundamental freedoms, and the rule of law, principles
which are common to the Member States. »*°. This becomes the legal basis upon which the reinforced
cooperation system, following which a State may be sanctioned or even excluded from the Union if
clear risks or actual violations of human rights are committed. In such a case, the European Council has
the power to impose such a sanction if four-fifth of the member States agree®’. It is clear that the
democratic principle is now a normative basis upon which States are recognised as members of

international organisations®.

The impact on State sovereignty

The recent evolution clearly demonstrates a State practice of voluntarily binding themselves to
legal instruments that are fully in force and therefore limit their sovereignty. In this context, absolute
sovereignty is making place to human rights to guarantee the sovereignty of the Nation, which justify
the existence of the State. The dualistic vision between Peace and Justice in international peace and
security then becomes a unitary vision by which Justice is the guarantor of the maintenance of peace

and international security.

Presented with the international recognitions of the democratic principle as a fundamental human

right, it is undeniable that such a right does exist today. However, such a right remains under threat and is

daily attacked throughout the world, resulting in clear menaces to peace and international security. |

therefore propose that the interaction of human rights, the democratic principle and the maintenance of

peace and international security have now become the triumvirate upon which rests the international

corpus juris. This does not mean that all States put all their energies to meet a high standard of human

rights and of democracy. But it remains nonetheless that the interconnection of these elements is

recognised by a plurality of States and that its number is growing:

> Ibid., preambule.

1% |bid., Article 6(1).

" Ibid., Article 7.

18 Frank, supra, note 2 at 28
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« The most relevant conception of peace must make reference to the least possible application of
violence and coercion to the individual human being and to the freedom of access of the individual
to all cherished values. For community members and their decision-makers alike, a viable
conception of peace cannot today be limited to reference to a mere absence of armed, and
international, conflict. The peace demanded by contemporary humankind is not that of the
concentration camp (however large) or that of the living dead (whatever the community)..»".

This view is relatively recent?®. The emergence of the democratic principle as a concept resulted
from the doctrines of the American Presidents Truman and Kennedy and modify by Reagan. This doctrine
opposed that of Secretary-General Brezhnev, according to whom communism was irreversible. The
American doctrine rejected the idea that the use of force by America was in itself wrong. It stated that
people had a right to insurrection if their fundamental rights were systematically abused. In such cases,
this doctrine supported an American intervention as gifted with a moral legitimacy. This legitimacy was
deeply rooted in the American Declaration of Independence, according to which the legitimacy of a
government rests with the consent of the People to be governed by a government?.

It is a fact that the Reagan doctrine did not officially support the overt use of force to bring down
despotic governments as Kantian philosophy would have it. The aim of the Reagan doctrine was instead

the legitimization of the use of counter-force, or counter-intervention, in last resort, if a democratic

government cannot face off attacks to which it is subjected. However, both desire the same final objective:

19 Myres S. McDougal, « Law and Peace », (1989) 18 Denv. J. Int’l L. & Pol’y 1 cited in Linarelli, John, « Peace-
Building », (1996) 24 Denv. J. Int'l L. & Pol'y 253 at 262. This is recognised by the Secretary-General of the United
Nationas in his Agenda for Development: Report of the Secretary General, U.N. GAOR, 48th Sess., Agenda ltem 91,
U.N. Doc. A/48/935 (1994) : « They are linked because democracy is a fundamental human right, the advancement
of which is itself an important measure of development. ... Such retrenchment often has its roots in politics, such as
when one region of a developed country demands protection from a developing country's imports. ... Article 1 of the
Charter provides, among other things, that the Purposes of the United Nations are to maintain international peace and
security in accordance with the "principles of justice and international law." ... The only way in which economic or
military sanctions for human-rights purposes could lawfully be mounted under the Charter is by the legal fiction that
human-rights violations are causing a threat to international peace. ... The Charter should be interpreted in
accordance with this evolving nature of international law. ... Any sound interpretation of the Charter must reflect
developments in international law; such an interpretation would enhance, not injure, the concept of world order
through law ... »

20 Frank, supra, note 2 at 14 cites resolution 45/150 of the UN General Assembly : « ...conviction that periodic and
genuine election are a necessary and indispensible element of sustained efforts to promote the rights and interests of
the governed and that, as a matter of practical experience, the right of everyone to take part in the government of his
or her country is a crucial factor in the effective enjoyment by all of a wide range of other human rights and
fundamental freedoms, embracing political, economic, social and cultural rights », Resolution 45/150 Enhancing the
effectiveness of the principle of periodic and genuine elections. » A.G. Rés. 45/150, ROAG, 45e sess., Doc. N.U.
A/RES/45/150 (1990).

2 Kirkpatrick, supra, note 7 at 20- 21. May 5,1985 Bitburg, Germany : « Twenty-two years ago President John F.
Kennedy went to the Berlin Wall and proclaimed that he, too, was a Berliner. Well, today freedom-loving people
around the world must say : | am a Berliner, I am a Jew in a world still threatened by anti-Semitism. | am an Afghan,
and | am a prisoner of the Gulag. 1 am a refugee in a crowded boat foundering off the coast of Vietham. | am a
Loatian, a Cambodian, a Cuban, and a Miskito Indian in Nicaragua. |, too, am a potential victim of totalitarianism. »
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a world of free and sovereign States among which the right of self-determination is respected®. As such,
the Reagan doctrine rejected the notion of absolute sovereignty and considered this the starting point when
considering if intervention should be undertaken. It therefore deduces implicitly that democracy is the
right of peoples who desire self-governance on the basis of self-determination. It also recognises explicitly
that the protection and promotion of human rights is one of the fundamental reasons of the existence or the
State®. While this is a political view, it rests upon a legal base notably the universal principles of the
United Nations Charter that are self-governance and self-determination.

But the political view expressed by the Reagan doctrine is not frozen in time. Its evolution
through a juridical approach leads to a far more reaching philosophical and legal view of the international
order in which a positive approach to the notion of Peace is sustained by legal principles.

In this view, Peace is not the absence of conflicts. Instead, Peace is the full measure of Justice as
guaranteed by the respect of human rights. This assures the stability of the State and therefore of regions
and of the international peace and security system.

There is a causal link in this indissoluble relationship that rest within the principle of democratic
self-governance. In the 1980s, the legal literature began to re-examine the emergent concept to democratic
self-governance®. This right exists from the inception on the Universal Declaration of Human Rights and

has been steadily reinforced through numerous following legal instruments®.

?2 1bid., at 31.

2 Halberstam, Malvina, « The Copenhague Document : Intevention in Support of Democracy », (1993) 34(1)
Harvard Int’l L. J. 165 at 174 citing the notions of Article 5 of the Copenhague Document.

2 Chesterman, Simon, Just War or Just Peace?, Oxford University Press, New York, 2001, 295 at 88, citing notably
Thomas M. Franck’s « The Democratic Entitlement », supra, note 2 and Fox, Gregory H., « The Right to Political
Participation in International », (1992) AJIL 46 as well as Fox, Gregory H., and Roth, Brad R., Democratic
Governance and International Law, Cambridge University Press, Cambridge, 2000, 650p

»Universal Declaration, supra, note 1, Article 25 which states : «1. Everyone has the right to a standard of living
adequate for the health and well-being of himself and of his family, including food, clothing, housing and medical
care and necessary social services, and the right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyond his control. 2. Motherhood and childhood
are entitled to special care and assistance. All children, whether born in or out of wedlock, shall enjoy the same
social protection.», Convention for the protection of human rights and fundamental freedoms, 213 U.N.T.S. 222,
entered into force Sept. 3, 1953, as amended by Protocols Nos 3, 5, 8, and 11 which entered into force on 21
September 1970, 20 December 1971, 1 January 1990, and 1 November 1998 respectively as modified by Article 3
which states : « Droit a des élections libres : Les Hautes Parties contractantes s'engagent a organiser, a des intervalles
raisonnables, des élections libres au scrutin secret, dans les conditions qui assurent la libre expression de l'opinion du
peuple sur le choix du corps législatif. » et American Convention on Human Rights, O.A.S. Treaty Series No. 36, 1144
U.N.T.S. 123 entered into force July 18, 1978, reprinted in Basic Documents Pertaining to Human Rights in the
Inter-American System, OEA/Ser.L.V/11.82 doc.6 rev.1 at 25 (1992) art. 23 which states : 1. Every citizen shall enjoy
the following rights and opportunities: a. to take part in the conduct of public affairs, directly or through freely
chosen representatives; b. to vote and to be elected in genuine periodic elections, which shall be by universal and
equal suffrage and by secret ballot that guarantees the free expression of the will of the voters; and c. to have access,
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As a result of this interpretation of democratic self-governance as a basis of the exercise of human
right, one can easily identify the development of the doctrine of humanitarian intervention, and of
unilateral intervention — meaning without UN approval - as in the cases of Iraq and Afghanistan. The
recent resurgence of the theory of pre-emptive strikes, first invoked in the 1837 in the Carolina incident
between the USA and the United-Kingdom but restated in harsher terms by President Bush, make the

respect of human rights and democracy ever more important for world peace and security.

Self-governance as the basis for human rights and reinforcing international peace and security

This does not mean that literature has supported this principle unabated. Even Western legal
literature did not openly associate the notion of human rights to that of self-governance. Still, it mutated
rather rapidly with the 1991 Persian Golf war up until the 1999 Kosovo and Macedonia interventions.

More and more, an association of the notions as a holistic view to guarantee the maintenance of peace and

under general conditions of equality, to the public service of his country. 2. The law may regulate the exercise of the
rights and opportunities referred to in the preceding paragraph only on the basis of age, nationality, residence,
language, education, civil and mental capacity, or sentencing by a competent court in criminal proceedings. ». It is
noteworthy to signal that while participation to public life is guaranteed under the African regime of human rights,
the democratic principle is not as strongly protected since the African Charter on Human and Peoples' Rights,
adopted June 27, 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), entered into force Oct. 21, 1986 at its
Article 13: « 1. Every citizen shall have the right to participate freely in the government of his country, either
directly or through freely chosen representatives in accordance with the provisions of the law. 2. Every citizen shall
have the right of equal access to the public service of his country. 3. Every individual shall have the right of access to
public property and services in strict equality of all persons before the law. ». As for the Arab world, the Arab
Charter on Human Rights, adopted by the League of Arab States, reprinted in 18 Hum. Rts. L.J. 151 (1997) limits
also the democratic principle at Article 19 : « The people are the source of authority and every citizen of full legal
age shall have the right of political participation, which he shall exercise in accordance with the law. ». However, it
is interesting to note that the Cairo Declaration on Human Rights in Islam, August 5, 1990, attempts to establish a
delicate balance between the right to self-determination and the fundamental rights in its Article 23 by affirming : «
(a) Authority is a trust; and abuse or malicious exploitation thereof is explicitly prohibited, in order to guarantee
fundamental human rights. (b) Everyone shall have the right to participate, directly or indirectly in the
administration of his country's public affairs. He shall also have the right to assume public office in accordance with
the provisions of Shari‘ah. ». Regardless, it should be noted that while representatives of the 22 Arab League
countries could note even agree on the agenda of their 2004 Tunis Summit, thereby creating a no-show, the
indication of popular demands for democratic governance is making strong headways and pressuring these States to
address the democratic deficit of their countries. While the exercise in nation-building from the end of the Second
World War has meant centralisation and autocracy, this process is now mainly done. As a result, demands are now
growing for direct participation in the political and decisional processes of these countries. One certainly cannot
speak of a wave of democracy, but instead of increasingly permeating inclusion of the right of democratic
governance. See “Freedom Calls, at last?”, (2004) 371(8369) The Economist, April 3-9, at 41. A quasi-exhaustive list
of international instruments pertaining to human rights’ protection can be found on the table of content of Imbleau,
Martin, Code international des droits de la personne, Cowansville, Ed. Yvon Blais, 2000 at xi to xiv. One must note
that the missing element is the Charter of Fundamental Rights of the European Union, 2000 O.J. (C 364) 1, entered
into force Dec. 7, 2000 which applies to EU members but not to others, as opposed to the European Convention,
wihch applies to all European countries.
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security emerged as a coherent doctrine, notably under the pressures of three academics: W. Micheal
Reisman, Anthony d’Amato and Fernando R. Téson®.

They argued that international law has not banned all usages of force; otherwise it would have
been stipulated as so in the Charter. Some cases might justify the use of force, and they argue that
systematic, gross and severe violation of fundamental human rights is one such case if it is the only
effective method to stop those violations since their amplitude marks them as an attack against the
principle of self-governance and therefore against peace and international security.

It is of course opposed to this that it is not even a strong minority of States that support such a
conception of international law and that this thesis of a « Democratic Peace », one affirming that liberal
democracies are less inclined to fight one another, is not supported by either normative or empirical data.
This theory of a Democratic Peace is not new: the philosopher Immanuel Kant wrote extensively on it in.
In fact, his writing do contain normative and empirical data supporting his conception, but as it dates from
the 1790s, many claims they are irrelevant®’.

Nonetheless, the conception is simple: a world community of democratic States is the best
guarantee for peace and security since internal liberties have a direct and effective causal link with the
pacific external deportment of States towards one-another. Also, the respect of human rights is a
prerequisite of international because just civil society is the final aim of all political arrangements?.

One must first comprehend that in the first proposition, self-governance is not the demands and to
right to a State; it is the demand of the individual against the State, in the sense that an individual can
oppose himself to the actions of his fellow citizens, as embodied by the State in a social contract®®. But the
sole mechanisms that permit the exercise of this freedom are through those consented to by the very
organism against which the claim is made. When national mechanisms are the means of oppression, the

individual is without recourse, as it is under despotic regime. In such a case, it may very well be that

% The concept was invoked in an article by Reisman, W. Michael, « Sovereingty and Hunam Rigths in
Contemporary International Law », (1990), 84 AJIL 866, which was repeated in the arguments of D’Amato,
Anthony, « The Invasion of Panama was a Lawful Response to Tyranny » , (1990) 84 AJIL 516, finally transposed in
the Ph.D. thesis of Téson, Fernando R., Humanitarian Intervention : An Inquiry into Law and Morality, 2" ed..,
Dobbs Ferry (NY), Transnational Publisher, 1997, 150. This thesis was made under the supervision of Pr. D’ Amato.
27 Tesén, Fernando R., « The Kantian Theory of International Law », (1992) 1 Columbia L. Rev. 53 at 74-75.

% Ibid., at 55

# Ibid., at 62.
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military intervention is the only salvation for these people. Only force can then permit the exercise of the
right of self-governance in order to exercise self-determination.

This vision of a right to auto-determination was repeated in a very convincing manner in the
instruments that followed the Reagan doctrine. After the collapse of totalitarian regimes from 1989
onward, and on the basis of the Helsinki Final Accords®, the members of the Organisation for Security
and Cooperation in Europe (OSCE) met in Copenhagen in June 1990 following the prescriptions of the
Conference on the Human Dimension of the OSCE contained in the Final Document of the Vienna
Conference of 1983, In Copenhagen, the OSCE adopted a document following which:

« They recognized that pluralistic democracy and the rule of law are essential for ensuring the
respect for all human rights and fundamental freedoms, the development of human contacts and the
resolution of other issues of a related humanitarian character. »*.

From this, the Copenhagen Document evolved toward a holistic approach of the respect of human
rights in relation to the right to democracy. Article 5 of the Copenhagen Document states clearly:

« (5)They solemnly declare that among those elements of justice which are essential to the full
expression of the inherent dignity and of the equal and inalienable rights of all human beings are
following:

(5.1) free elections (...);

(5.2) a form of government that is representative in character, in which the executive is accountable
to the elected legislature and the electorate (...);

(5.7) human rights and fundamental freedoms will be guaranteed by law and in accordance with
their obligations under international law (...) »®.

This recognition of democracy as the only system capable of guarantying the respect of human
rights is reaffirmed in its article 6 which reads:

« The participating States declare that the will of the people, freely and fairly expressed through
periodic and genuine elections, is the basis of the authority and legitimacy of all government. (...)
They recognize that their responsibility to defend and protect, in accordance with their laws, their
international human rights obligations and their international commitments, the democratic order
freely established through the will of the people against the activities of persons, groups or
organisations that engage in or refuse to renounce terrorism or violence aimed at the overthrow of
that order or that of another participating State. »**.

% Conference on Security and Co-Operation in Europe : Final Act, 1 August 1975, reprinted in 14 I.L.M. 1292.

*! Final Document Vienna Meeting of the CSCE, (1989) 28 I.L.M. 527. The first meetings took place in Belgrade
from Octobre 4, 1977 to Mars, 9 1978 and in Madrid in 1983 before. Committees of experts were brought to Ottawa
May 7 to June 17, 1985 and in Paris from May 30 to June 23 1989, but no consensus could be reached at that time.
See Buergenthal, Thomas, « The Copenhagen CSCE Meeting : A New Public Order for Europe », (1990) 11 Human
Rights L. J. 217.

%2 Document of the Copenhague Meeting of the Conference on the Human Dimension of the CSCE, 29 June 1990,
reproduced in (1990) 29 I.L.M. 1305 in its preamble. [Hereafter Copenhague Document]

% Ibid., Article 5.

% Ibid., Article 6.
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This recognition of popular will as the only basis upon which the government’s authority rest is
also given means to insure its continuity in article 7°°. More importantly, the Conference’s members:

« (40.2) commit themselves to take appropriate and proportionate measures to protect persons or
groups who may be subject to threats or acts of discrimination, hostility or violence as a result of
their racial, ethnic, cultural or religious identity, and to protect their property (...) »*.

The Copenhagen Document is a particular instrument as it clearly edicts the intentions of its
writers and does not suffer from interpretative ambiguity. The recognition of the democratic system as the
sole one capable of protecting human rights is limpid. At the same time, the binding force of this
document on the members in matters of defending and protecting the democratic and international
engagement as well as individual victims of discrimination, hostility or violence is clearly stated and
absolute. There is no possibility of misinterpretation or of twisting the meaning of the text. States binded
themselves knowledgeably to the defence of democracy and human rights.

Some will counter that the Copenhagen Document is not a treaty and therefore not legally binding.
This vision is archaic. Firstly because while it may not be a treaty it is a legal instrument that fully
intended to couched in writing the opinio juris and aiming at modelling the regional State practice®” -
which it did to an extensive degree if one looks at the incredible embracing of the central and eastern
European countries of democracy. Furthermore, the regionalism in question is not limited to Europe, as

the membership of the OSCE includes the entirety of Eastern Europe, Near-East, North America and

% Ibid., Article 7 gives the measures to execute to guarantee that popular will is and remains the basis for
governments authority in a democratic context, including the periodic election of representatives, the respect of
human rights and the administrative measure permitted or forbidden concerning voting methods.

% Ibid., Article 40.2.

%7 Schabas, William, A., Précis du droit international des droits de la personne, Cowansville, Editions Yvon Blais,
1997 at p. 37 : « Comme il ne s’agit pas de traités mais plutét de recommandations il est préférable de parler de
normes non-contraignantes. Cependant, ces normes du soft law sont trés souvent des précurseurs des regles
conventionnelles et peuvent étre évoquées comme des élément de preuve de I’existence d’une régle coutumiére
internationale. Les organes des Nations Unies, dont I’Assemblée générale, le Conseil économique et social et la
Commission des droits de I’homme sont les principaux lieux d’élaboration de telles normes. Il est important de
vérifier la nature du consensus qui a accompagné leur adoption ou les résultats du vote, le cas échéant, afin
d’établir la force d’une telle norme. Il ne faut pas négliger par ailleurs les congrés et les conférences qui se veulent
ainsi des forums d’élaboration de ces normes. ». These congresses include the Conferences, such as Vienna and
Beijing.However, for a more restrictive interpretation of resolutions and conferences as non-binding, see Merriam,
« Kosovo and the Law of Humanitarian Intervention », (2001) 33 Case Western Reserve J. Int’l. L. 111 at 120 : « UN
Resolutions are not binding under international law - the Statute of the 1.C.J. recognizes treaties, but not simple
resolutions or declarations. These UN Resolutions should only be used to help interpret the meaning of the UN
Charter itself. Taken as a whole, the UN Charter's prohibition on the use of force and the principle of non-
intervention, as expressed by various UN Resolutions, seems to outlaw military intervention of any sort. »
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8, For all

Eurasia, for a total of 36 countries at the time of the signature of the Copenhagen Documen
these, the intention to bind themselves to the democratic principle of self-governance and self-
determination is valid and in force®.

As a result, the Copenhagen Document completes an operation that had been much needed for a
long time but refuted by positivists : it rejects the notion following there is no concept more important than
the one of the maintenance of international security by preserving State sovereignty as a priority over
international justice. Instead, it recognises explicitly that peace rests upon the respect of the democratic
principles of self-governance since it guarantees the respect of human rights and therefore sustains internal
and external peace and justice. Absolute sovereignty is in fact implicitly denied in this document. Even the
declaration of the USSR’s Deputy-Minister of Foreign Minister sustains this affirmation when he stated to
the BBC in September 1991:

« (...) the principle of non-interference, despite its importance, [can] not operate with regards to
human rights and the observance of human rights. |1 would put it like this: that human rights and
democracy must have supremacy over the principle of non-interference. »*.

This supremacy of the respect of fundamental rights in the democratic context in even more
telling in the Copenhagen Document as nowhere in it is there any references to the United Nations. The
intention of the Conference is to establish normative and binding legal rules in case a democratically
elected government is ousted by unconstitutional or illegitimate means or when one refuses to transfer

powers when it has clearly lost an election. In such cases, the imposition or reestablishment of democracy

may become permissible in line with these norms*".

% Those countries that took part are : Autria, Belgium, Bulgaria, Canada, Cyprus, Czechoslovakia, Danemark,
Finland, France, German Federal Republic, People Democratic Republic of Germany, Greece, The Holy See,
Hungary, Iceland, Ireland, Italy, Liechtenstein, Luxembourg, Malte, Monaco, Low Countries, Norvegia, Poland,
Portugal, Roumania, San Marino, Spain, Sweden, Switzerland, Turkey, Republic of the United States of America,
the Union of the Soviet Socialist Republics, the United-Kingdom, Yougoslavia and Albania (observer).

% Halberstam, supra, note 23 & la p. 173, supported par Franck, supra, note 63 at 26.

“ Deryabin, Y.S. USSR’s Deputy-Minister of Foreign Affairs, radio inteview with V. Levin on Radio 1, British
BroadCasting Corporation, Summary of World Broadcasts, 9 September 1991, available on LEXIS, Lexis Library,
dossier BBCSWB su/1174/A1/1 (11 September 1991), cited in Halberstam, supra, note 23 at 174.

*! Halberstam, supra, note 23 at 174 ; supported by Franck, supra, note 2 at 27.
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These notions are repeated in the Paris Charter for a New Europe®. This Charter is established on
the 10 principles of the Helsinki Final Act of 1975. The first principle of this Charter is that of « Human
Rights, Democracy and Rule of Law ». Its first paragraph edicts:

« Human rights and fundamental freedoms are the birthright of all human beings, are inalienable

and are guaranteed by law. Their protection and promotion is the first responsibility of government.

Respect for them is an essential safeguard against an over-mighty State. Their observance and full

exercise are the foundation of freedom, justice and peace. »*.

The second paragraph repeats the principles of the Copenhagen Document by reaffirming:

« Democratic government is based on the will of the people, expressed through free and fair
elections. Democracy has as its foundation respect for the human person and the rule of law.
Democracy is the best safeguard of freedom of expression, tolerance of all groups of society, and
equality of opportunity for each person. »*.

The Paris Charter therefore takes the thematic of the Copenhagen Document in the sense that the
link between human rights, democracy and maintenance of peace and international security is implicitly
and explicitly recognised. The holistic vision following which the maintenance of peace and international
security depends on the respect of human rights and that democracy is the system most apt to insure this
respect clearly appears in this principle®.

From that point, States have pledged a mutual support to render democratic gains irreversible®.

The form of this support however is not identified. The Copenhagen Document appears to give
free reign to States in their choice of action they deem necessary, appropriate and proportional to their
own situation. The Paris Charter takes again the principle of the necessity to defend and protect
democracy and reaffirms the States’ intentions to reach a point where only liberal democracies is the
system by which individual exercise self-governance.*’. The Moscow Document follows much in the
same way, stipulating:

« (17) The participating States
(17.1) - condemn unreservedly forces which seek to take power from a representative government
of a participating State against the will of the people as expressed in free and fair elections and

contrary to the justly established constitutional order;
(17.2) - will support vigorously, in accordance with the Charter of the United Nations, in case of

2 Conference on Security and Co-Operation in Europe : Charter of Paris for a New Europe and Supplementary
Documents to Give Effect to Certain Provision of the Charter, Paris, 21 November 1991, reproduce in 30 I.L.M. 190.
[Hereafter Paris Charter]

* Ibid., first principle, first paragraph.

* Ibid., first principle, second paragraph at 190.

5 Scheffer, David J., « Toward A Modern Doctrine of Humanitarian Intervention », (1992) 23 University of Toledo
L. Rev. 253 at 277.

“® pParis Charter, supra, note 42 at 195.

" Ibid., at 190.
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overthrow or attempted overthrow of a legitimately elected government of a participating State by
undemocratic means, the legitimate organs of that State upholding human rights, democracy and the
rule of law, recognizing their common commitment to countering any attempt to curb these basic
values;

(17.3) - recognize the need to make further peaceful efforts concerning human rights, democracy
and the rule of law within the context of security and co- operation in Europe, individually and
collectively, to make democratic advances irreversible and prevent any falling below the standards
laid down in the principles and provisions of the Final Act, the Vienna Concluding Document, the
Document of the Copenhagen Meeting, the Charter of Paris for a New Europe and the present
document. »*

Still, if this will to support vigorously democratic governments that are deposed or menaced by
regime not recognising the rule of law or human rights is clearly expressed, it does not reconcile itself
easily with the Paris Charter which states *° :

« In accordance with our obligations under the Charter of the United Nations and commitments
under the Helsinki Final Act, we renew our pledge to refrain from the threat or use of force against
the territorial integrity or political independence of any State, or from acting in any other manner
inconsistent with the principles or purposes of those documents. We recall that non-compliance
with obligations under the Charter of the United Nations constitutes a violation of international law.

We reaffirm our commitment to settle dispute by peaceful means, We decide to develop

mechanism for the prevention and resolutions of conflicts among participating States. »

This is even more problematic when one reads the Vienna Declaration of 1993*°. Made within the
UN’s framework and supported by 171 States, it reaffirms at the third paragraph its attachment to the aims
and principles of the United Nations Charter and the Universal Declaration™. In the following paragraph,
it affirms a strong commitment to Article 56 of the United Nations Charter concerning the initiatives to
undertake in order to develop efficient international cooperation in order to realise the goals of Article 55,
including the universal respect and observance of human rights and fundamental freedoms.>.

But this support is somewhat watered in the Vienna Declaration, where in the sixth paragraph of
its preamble it present the notion of the maintenance of peace and international security in direct
opposition with the notion of justice®. It recognises in its Article 1(3) human rights and fundamental

freedoms as inherent to the human person. It recognises the promotion and protection of these rights as a

priority for the United Nations at its Article 4, but place the responsibility of its realisation squarely on the

8 Conference on Security and Co-Operation in Europe : Document of the Moscow Meeting on the Human
Dimension, Emphasizing Respect for Human Rights, Pluralistic Democracy, the Rule of Law and Procedures for
Fact-Finding, Moscou, Octobre 3, 1991, 30 I.L.M. 1670 at 1677.

* Paris Charter, supra, note 42 at 196.

% United Nations World Conference on Human Rights : Vienna Declaration and Programme of Action, adoptée le
25 juin 1993, U.N. Doc A/conf.157/24, Part |, Octobre 13, 1993 at 20 to 46, reproduced in 32 I.L.M. 1661.

>! |bid., thrid paragraph, preamble at 1663.

52 Ibid., forth paragraph, preamble at 1663.

% Ibid., sixth paragraph, preamble at1663.
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lap of the States in its article 5>*. Moreover, its Article 8 recognises the indivisible link between
democracy and human right as mutually supporting one another. The Vienna Declaration recognises also
the multiplication of systematic and gross violations of human rights (Article 28), the absence of effective
mechanisms to stop those violations (Article 29) and defines the types of violations to be considered
serious and gross (Article 30)*°. To this, the Vienna Declaration adds by its Article 31 that the Conference
calls on all States to abstain from any unilateral measure not in accordance with international law or the

Charter of the United Nations>®.

Conclusions

As it is shortly expressed here, there is an obvious and fundamental link between the respect of
human rights and of democracy to reinforce one another and another unbreakable link between the mutual
support of human and democracy to support peace and international security.

Until such a forceful theory is accepted in the international forums that deal with the
characterization of what is a threat to peace and international security — namely the UN’s Security Council
Permanent Five - and until a firm and clear approach is made to recognised once and for all human rights
and democracy as unbreakable from one another as the basis for a new approach whereby State
sovereignty is not absolute anymore ambiguity will continue to prevail and member countries of
international organisations like the EU will remain divided among themselves since unable to rest upon a
clear theoretical approach of the guaranteeing factors of peace and justice. It will further encourage

countries which have the might to make their own right.

5 Ibid., in Articles 1(3), 4 and 5.

% Ibid., at 1671 in Articles 8, 28, 29 and 30.

With these recognitions, the Beijing Declaration and Action Plan, U.N. Doc. A/CONF.177/20/Rev.1., September
1995, at http://www.un.org/french/ecosocdev/geninfo/women/declbjg.htm recognises explicitely the right of women
at Articles 8, 14 et 15. The Vienna Declaration list as grave and systematic violations : torture, cruel inhuman or
degrading treatments, punishments, arbitrary and summary executions, disparitions, arbitrary detention, any form of
racism, racial discrimination and apartheid, foreign occupation and foreign domination, la xenophobia, poverty,
hunger, any form of denial of economical, social or cultural rights, religious intolerance, terrorism, discrimination
against women and the absence of the rule of law.

*®Ibid., at 1671 in Article 31.
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EX-JUGOSZLAV BIROSAG NEHANY ITELETENEK OSSZEFOGLALOJA

Dr. Nora Széles

Az elkovetkezokben az olvasd néhany jelentgsebb itélet rovid
osszefoglalojat olvashatja, melyhez segitségil az lgyek ismertetése elatt

atnézhetd a jogi szempontbdl kiemelést érdemld tények.

I A, Nemzetkozi Birosag”-rél néhany sz6

Torténeti eldzmények:
-ENSZ szerepe,

-BT hatérozatok,
Bir6sag:

-hatéskore,

-hatély,

Az 1991 oOta a volt Jugoszlavia terlletén elkdvetett nemzetkdzi humanitarius joggal
szembeni erészakos btincselekmeényeket elkdveté személyek bintetéjogi felelésségének
megallapitasara (mely a nyomozas lefolytatasa, blntetéeljaras birdsag elotti szakat,
valamint a bintetés-végrehajtasat foglalja magéaban) ,ad hoc” jelleggel az ENSZ
Biztonsagi Tanacs hatarozataval létre hozott egy nemzetkdzi binteté birdsagot
(tovabbiakban ,,Bir6sag”). A Nirnbergi és Tokidi Nemzetkozi Katonai Térvényszékek
muiikodése Ota az els6 olyan birdsagot, amely olyan (gyekben jar el, amelyek
nemzetkozi, illetve nemzeti jelleggel birnak egy allam terlletén bellli fegyveres
konfliktusok esetén.

Az ENSZ Biztonsagi Tanacsa 1993-ban 808-as szamu Hatarozataval (1993. februar
22.) és a 827-es szamu Hatarozataval (1993. majus.25.) egyezéen hozta létre a
Birdsagot. A Birosag létre hozésat a volt Jugoszlavia teriiletén 1991 ,,6ta” a nemzetkozi
humanitarius jog elleni tdmadasok keretében elkovetett biincselekmenyekre, értve ez
alatt az ,,etnikai tisztogatdsok” gyakorisagat, mely cselekményt ,,a nemzetkozi béke és
biztonsag elleni veszély”-nek mindsitette a Nemzetek Kozossége. Igy a Biztonsagi
Tanacs élve az Egyesilt Nemzetek Alapokméanyanak VII. fejezete &ltal biztositott
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jogaval alapitotta hagai székhellyel a Birdsagot, illetve azzal a nem titkolt szandékkal,
hogy segitse a térségben a jogszolgaltatas helyreallitasat, valamint a béke fenntartasat.

A Birésag muikddését szabalyozd Alapokméanyat a Biztonsagi Tanacs az ENSZ
Fotitkaranak eldterjesztését kdvetéen 1993. majus 3.-4n fogadta el, mely szerint 11
kiilénb6z6 allampolgérsagu bird tagja a birdi testiiletnek.

A Birosag eljarasat nem csak az Alapokmany, hanem a Bizonyitasi és Eljarasi
Szabdlyzata (tovabbiakban: Szabalyzat) foglalta magaba, mely Szabalyzatot a birdk
1994 februarjaban fogadtak el, és az6ta mar moédositottak. A Birdsag nem tartozik a
nemzeti torvényhozas befolydsa ald, és nem versenyez a belsé igazsagszolgaltatas
hataskorével, hiszen mindkét esetben elsébbséget élvez’.

Az Alapokmany ,hatarait” a tertleti hatdly és az anyagi hataly jeleniti meg.
Terlleti hataly a mar emlitett volt Jugoszlavia terlletén elkdvetett biincselekmények

vonatkozéaséaban iranyad6, idébeli hatdlya az 1991 ,,6ta™

elkovetett biincselekményekre
iranyadd. A Birdsdg anyagi joganyagdnak tartalmdt az 1949. augusztus. 12-én
elfogadott Genfi Egyezmeények (tovabbiakban: Genfi Egyezmeények) és azok Kiegészitd
Jegyzokanyvei adjék (anyagi hataly).® A biincselekményi kérbdl a kovetkezdket emeli
ki az Alapokmany:

e A Genfi Egyezmények sulyos megsértése (2. cikk),

e A haboru térvényeinek és szokasainak megsertése (3. cikk),

e Alapokmany szerint definialt genocidium bzntette (4. cikk),

e Fegyveres konfliktus keretei  kozott elkOvetett emberiség elleni

biincselekmények (5. cikk).

Ezen biincselekmények kétségteleniil részét képezik a nemzetkozi szokasjognak.

A Birdsag szervezeti rendszerét tekintve fontos kiemelni, hogy az Ugyész a
Birosagon beldl, de attdl elkilonulve flggetlentl végzi a tevékenysegét, eljarast

kezdeményez a feltételezett elkdvetskkel szemben?, a vadat képviseli a Birdsag elétt.

! Biintets-eljaras atadasa révén.

2 Jelenleg a Tanécs kiterjesztette az idébeli hatalyt a Koszovo teriiletén elkdvetett biincselekményekre is.

% Alapokmény 2-5 cikke.

* Az eljéras indulhat tehat Ggy, hogy az Ugyész az eljaras meginditasahoz elégséges feltétellel rendelkezik, mely
alapjan elkésziti a vad anyagat, melyben témdritve 6sszefoglalja a tényeket, az elkdvetett biincselekményeket és
megvadolja a vadlottat, majd ezt kdvetden mindezt az Els6fok( Tanacs biraja ezt megvizsgalja és jovahagyasa
estén az ligy birésagi szakba keriil.
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Az elkdvetkezokben a Birdsadg néhéany iteletének rovid kivonatolt dsszefoglaldja
tekinthet6 meg, elsésorban az eljarasok soran felmeriilt jogkeérdések vonatkozasaban
csoportositva.

Ugyész kontra Dusko Tadic alias ,,DULE” itélet® (1997. m4jus. 7.)

Bintetdeljarasjoq:

-eljarasjogi alapelvek érvényestilése
-tanGvédelem,

-tantvallomasok,

-non bis in idem elve,

-kiadatas,

-elkllonités,

Blintetd anyagi jog:

-Birdsag hataskorébe tartoz6 biincselekmények,
-hattér joganyag (Genfi Egyezmények),

-mindsités.

A targyalas eldkészitgd szakaszaban felmerilt jogkérdések:

Az gy rovid el6zményeinek ismertetése elengedhetetlen, mivel ez az gy tobb
szempontbol (buntet6é-eljarasjogi, nemzetkozi jogi) is jelentéséggel bir. Dusko Tadic
ellen 1992 juniusaban emeltek vadat, a Jugoszlavia teriiletén talalhatdé Omarska
tdborban elkovetett biincselekmények miatt, nevezetesen kinzas, tars tettesként
elkovetett genocidium buntette, melyek a német torvényhozas altal alkotott
terminoldgia szerinti biincselekmények. Tadic-ot 1994. februarjdban Németorszagban
tartdztattak le. 1994. oktdber. 12-én az akkori Ugyész (Richard J. Goldstone) a
Szabalyzat 9. és 10. cikkére hivatkozva hivatalos kiadatasi kérelemmel fordult a Német
Szdvetségi Koztarsasag igazsagszolgaltatasi rendszeréhez. Az emlitett cikkek a Birdsag
primatusat mondjak ki abban az esetben, ha az eljardst mar egy allam megkezdte,
azonban az eljaras targya vagy jogi megitélése befolyassal lehet a nyomozas vagy az
eljaras eredményességére.

1994. november. 8. napjan tartott nyilvanos meghallgatdson, melyen a Német
Szdvetségi Koztarsasag jogi képviseldje, Tadic jogi képviseléje, mint amici curiae
minodségben vettek részt — Jugoszlav Szovetségi Koztarsasag jogi képviseloje
visszautasitotta a perben val6 részvételt -. A Birdsag Elséfoku Részlege megéllapitotta,

® http://www.un.org/icty/tadic/trial2/jugement
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hogy két eljaras indult ugyanazon btincselekmények tekintetében, a problémét az
jelentette, hogy a hatosagok feltételeztek egy tars tettest (Goran Borovica személyében),
akit ugyanezen biincselekmények elkdvetése miatt nemzeti birésag elétt vontak volna
felel6sségre, s igy a Birésag és a német birdsdg egy idoében jart volna el két kilon
személlyel szemben, de azonos tigyben, azonos egymassal szoros dsszefliggést biztosito
biincselekmények elbiralasa tekintetében. Mindenek eredménye az lett, hogy egy
hivatalos kiadatasi kérelemmel fordult a Birdsag a Német Kormany felé. Maga az
eljards egésze Hagaban zajlott, a korabban emlitett tarstettes tekintetében pedig a
Birdsag Ugy dontétt, hogy elkiloniti a két vadlott ligyét, igy nem egy eljaras keretében,
egydttesen kertl sor az elbiralasra.

Buntetdeljarasjoqi _alapelvek érvényesulése az eljaras sorda: Tadic az eljaras

kezdetén rogton rossz anyagi helyzetére hivatkozvan attételesen a vedelemhez vald
jogénak sériilése miatt emelt sz6t, azonban a Titkdrsag mind a védelemrél, mind pedig
annak munkadijanak megfizetéserél gondoskodott, akéarcsak a szinkrontolmacsokrol (a
Birosdg két munkanyelve és Tadic anyanyelve szerint). A vadlott Németorszaghol
torténé kiadatasat kovetéen elbzetes letartdztatasban varta meg (annak fenntartasa
révén) az eljarés befejezédését, annak ellenére, hogy blntetlenségére hivatkozott mind a
132 védpont tekintetében.

Non bis_in_idem elvének probléméaja: a védelem 1995. junius. 23-ai targyalas

elokészitésének szakaszdban tartott targyalason felvetette az el6zetes kifogasat a
Birosag hataskore tekintetében, valamint vitatta, és elfogadhatatlannak tartotta azon
beszerzett bizonyitékokat, amig a vadlott Németorszagban elézetes letartoztatasban volt.
1995 juliusat kovetoen a vedelem harom fépontra helyezte a hangsulyt:
- vitatta a Birdsag létrehozasanak jogszeriiséget,
- aBirbsag elodlegességét,
- hataskorét, anyagi hatalyat.
A Birésag mind harom féérv tekintetében elutasitolag dontott a védelem el6zetes
kifogasa tekintetében. Az elsé fok és a Fellebbviteli Részleg is egyhangulag utasitotta el
a védelem részerol érkezett kifogasokat, mégpedig a kovetkezé indokok alapjan:
o a Birdsag legitimitasa a Biztonsagi Tanacs hatarozatan
alapul, melynek felllvizsgalatara nem rendelkezik
hataskdrrel a Birosag,
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e A primatus tekintetében, pedig a Birdsdg a BT.
Hatarozata alapjan lett felruhdzva az anyagi hataly
tekintetében is iranyado hataskorrel,
e anyagi hatalyra (ratione materiae) vonatkozdlag az
Alapokmény 2, 3, és 5 cikke adja meg a vélaszt,
valamint a fentiek is ugyanugy iranyadoak.
Tanuvédelem tekintetében mar az eljards korai szakaszaban (1995. majus. 18.)
felmerultek problémak, nem véletlendil, hiszen a vadlott biindsségét a 132 vadpontban
megfogalmazott vadirat tekintetében kellett bizonyitani az Ugyésznek, és nagyrészt
tulélok tandvallomasara alapozott a vadképvisel6je. Mindezek alapjan a vad szerette
volna a tanuk biztonsagat, névtelenségét szavatolni, lehetéleg a kozvélemény és a média
valamint a vadlottal szemben, ezért a védelem széleskori tarhazat vonultatta fel
tantvédelemre iranyul6 kérelmében a Birosag el6tt. A védelem természetesen a vadlott
jogainak megsértesere hivatkozott tiltakozasaban, hiszen allaspontja szerint a vadlottnak
joga van a méltanyos és nyilvanos targyalashoz. E targyalashoz kotédnek az elsé
nemzetkdzi szintii tanulmanyok, melyekre figyelemmel a Bir6sag zart ajtok mogott
vizsgalta a kérést.
A Birosag ezt Kkovetéen, egyhangulag elrendelte hat tand nevének
személyazonossaganak bizalmasan kezelését, ezaltal ,,anonimitast” biztositva szamukra.
Am a tanGvédelem mas formait is megfigyelhetjiik, nevezetesen a zart ajtok
mogotti Birésag altali meghallgatést, a tanik szdmara sérthetetlenség biztositasa (pl:
menlevél formdjaban), a videokonferencia igénybevételével torténé kihallgatas,
valamint a Birdsag székhelyén kiviil térténd meghallgatas®, a tantvallomasok hivatalos
forditdsa szerinti ismertetés zart ajtok mogott (am ebben az esetben a vadlott lathatta a
tanut). Mindezekre azért volt sziikség, mert a vadlott védelmét iranyitd belgradi tgyvéd
M.Milan Vujin bizonyitottan tébbszor megfenyegette a tandkat, megprébalta — néhol
sikeresen — hamis tandvallomas tételére rabirni, magatartasaval megfélemlitette, a
védence szamara kedvez6 iranyba befolyasolta a tantkat vallomasuk megtétele elétt és
kdzben is. Egy a tanUskodassal egyitt jard védelmi kedvezményben részesil6 tand
hamis tandvallomas tétele miatt a vad inditvanyara megfosztotta az EIs6 Foku Részleg a

kedvezményektol és a Szabalyzat 91.8-a alapjan, a hamis tantskodast szankcionalasara

® Banja-Luka-ban keriilt foganatositasra, mely esetben a vad és a védelem képviseldi is jelen lehettek, a
Titkarsag ellenérzésével egyditt.
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kerllt sor. (Természetesen ezen magatartdsa nem maradt elbiralatlanul, de erre a
késobbiekben térek ki.).

Tanuvallomasok tekintetében a birdsag a targyalas elékészité szakaban tobb olyan

dontést is hozott, mely az eljaras lefolytatasaval kapcsolatos, nevezetesen ne lehessen
azt a bizonyitékot (tantvallomast) bemutatni, elfogadni, amely tekintetében a vad a
vadpontban korabban feltlintetett vadat visszavonta, mely bizonyiték e tekintetben a
vadlott biindsségét tamasztand ala. Tovabba a bizonyitékok tekintetében a Birdsag
Kinyilatkoztatta, hogy csak azon bizonyitékokat fogadja el, amelyek azt bizonyitjak,
hogy a véadlott fegyveres konfliktus vonatkozasaban kovette el a vadiratban szerepl6
biincselekményeket. Ugyancsak az el6készités szakaszaban kerllt sor a hamis
tanuskodas biincselekményi szankcidjanak pontositasara.

A targyalas: Hagaban zajlott le, a targyalast el6készité szakasz 1996. majus 6.
napjaig tartott. Ezt kdvetéen, - amikor méar az Els6foka Részleg elddntdtte, hogy a vad
és a védelem, mely bizonyitékait fogadja el a targyaladson - kerilt sor a vad altal
felsorakoztatott 76 tanunak a meghallgatasara, valamint a 346 egyéb bizonyiték
ismertetésere. A Védelem 1996. szeptember 10-t6l, oktober 30-ig nyolc héten at
vonultatta fel bizonyitékait, a vadlott &rtatlansagat bizonyitva, nevezetesen 40 tanu és 75
egyéb bizonyitékai segitségével. Majd az eljaras lezérasara 1996. november 25-26

napjan kertlt sor a vad- és a védébeszédek ismertetésével.

A vadirathoz kapcsolodd sajatossagok, illetve bizncselekmények:

1995. februar 13 napjan késziilt el a részletes vadirat, melyet az Ugyész 1995
szeptemberében és decemberében modositott, ezaltal harom févadpont tekintetében nem
emelt vadat Tadic ellen. A véadirat, annak terjedelmes volta miatt (34 vadpont)
paragrafusokra lett osztva. Az els6 harom vadpont altaldnossagokat tartalmazott. Az
elkdvetkezendékben a fontosabb vadpontokat emelném ki azzal a szandékkal, hogy a
biincselekményeknek ne a rendisége, hanem a differencialtsaga kilonaljon el.

e 4.-es vadpont: részvétel a szerb katonakkal egyltt muzulman, horvat és bosnyak
lakossa zoOnajaban elkovetett, a civil lakossag elleni tdmadasokban,
fosztogatasokban, rombolasokban. A lakosok elfogasa, internalasa Omarska,
Keraterm és Trnopolje-i fogolytdborokba (muzulmén és horvat foglyok
tekintetében). Prijedor horvat és muzulméan lakossaganak a nagy részét erészak
alkalmazasaval, vagy annak Kkilatdsba helyezésével (fenyegetéssel)

deportalasaban eliizésében is részt vett a vadlott. A fogolytaborok tertiletén és
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azon kiviil elkovetett emberdlések’, kinzas, embertelen béanasmaod, szexuélis
eroszak alkalmazasa muzulman és horvat foglyokkal szemben. Tobb emberrel
szemben® elkdvetett stlyos testi sértés.

e A 4-es vadpont része, de kulon kiemelést érdemel az Omarskai incidens, mely a
targyalas elékészité szakaszaban elkertlte az elkilonitést a védelem ez iranyud
kérelme ellenére. Az incidens soran a vadlott részt vett az Omarskai fogolytabor
lak6i megdlésében, kinzdsaban, nemi erkdles elleni  biincselekmények
vegrehajtasaban, kifosztasukban, akarcsak a Karaterm-i tabor lakoéi tekintetében
elkovetett hasonl6 biincselekmények vonatkozasaban. A vadlott részvétele a
kozaraci térsegh6l szarmazd nem szerb lakosok illegélis elszallitdséban,
internalasdban a Karaterm-i taborba. Az internalast tulélok elizése.

e A védlott politikai, faji, vallasi alapon végrehajtott Uldoztetésekben valo
részvétele.’

e A hatos vadpont szerint: Omarska fogolytdborban a vadlott tébb nem szerb
szarmazasu férfit (6) brutdlisan megvert tdbb tarsaval egyutt, majd
megfosztottak férfiassaguktol, aminek kovetkeztében o6t fogoly meghalt.
Szandékos emberdlés’®, a haborl szabalyainak torvényeinek megsértése,
nyereségvagybol elkovetett emberdlés, emberiség elleni biincselekmény'?,
kinzas embertelen banasmod™®, szandékosan elkovetett nagy szenvedést okozd
fizikai, lelki testi sértés™

e A hetedik vadpont szerint a vadlott: a ,,fehér haz’-nak nevezett Omarskai tabor
tertletén talalhaté épiletben, 1992. jalius 10-én elkdvetett szandékos emberdlés,
haborl szokésainak tdrvényeinek megsertése, kinzas, embertelen banasmad,
emberiség elleni biintett biincselekményeit valositotta meg.

e 8. vadpont szerint, a vadlott a fent emlitett épllet tertletén kivil, 1992. jalius
végen, a taborba érkezé szerb csoport tagjaként részt vett tébb fogoly
kinzasaban, ellenik a fentiekben felsorolt wvalamennyi biincselekményt

elkovette, ezt a tamadast csak egy fogoly élte tul.

" Tobbek kozt egy idés hazaspar megdlése a Kozarac-i temeté mellett.

8 Kozarac-ban legalabb két rendérrel, Jaskici és Sivici falvakban 6t fogollyal, Prijedorban a muzulman férfi
foglyokkal szemben.

® Az Alapokmény 5 cikke szerint emberiség elleni biintettként lett definiélva.

10 Alapokmany 2. cikke szerint minésiilé.

1 Alapokmény 3.cikke szerinti minésilés.

25 cikk, a., pontja szerinti mindsilés.

132. cikk b., pontja szerint.

142, cikk, c., pont.
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A 9-es vadpont szerint a vadlott ugyancsak a fentiekben felsorolt valamennyi
biincselekményt elkovette, amikor a taborba kisebb ,,szinieléadast” tartottak,
mely keretén belll a foglyokkal nagy mennyiségii sos vizet itattak, mikdzben
verték oket, addig, amig mar nem tudtak mozogni. Majd a poroltd készilek
tartalmat a foglyok széjaba fujtak.

10-es vadpont szerint a vadlott 1992. julius 8-an egy foglyot a tarsai el6tt addig
rugdosott, amig az elvesztette az eszméletét.

A 11-es vadpont szerint, a vadlott a Kozarac ellen inditott offenziva (1992.
majus 27) szerb katondkkal egyltt, a régié horvat, bosnyak és muzulman
lakosainak nagy részét foglyul ejtette. A taborba szallitasig tébb foglyot
brutalisan megvert, és egy ember ellen szandékos emberdlést kovetett el.

Az utolsovadpont szerint, a vadlott 1992. junius 14-e korili idészakban, Sivci,
Jaskici falvak tertletén athatolva, hazrdl hazra jarva 6sszegyiijtottek a lakosokat,
és elkulonitették nemek és kor szerint, majd 13 embert itt brutalisan megvert,

majd megolt a szerb hadsereg tagjakent.

Az elsd fok itélete:

Az els6é fok biinésnek mondta ki a vadlottat 9 vadpontban, valamint részt vett

tovabbi két vadpontban szerepl6 biincselekmények elkdvetésében és artatlan 20 vadpont

tekintetében, az 1997. méajus 7-ei itéletében.

Az Elséfokl Részleg a kovetkez6é biincselekmények elkdvetése vonatkozasaban

talalta biindsnek a vadlottat:

1.

2.

haboru szokasainak és torvényeinek a megsértése, (Alapokmany 3. cikkelye)
alapjan, vadpontok szerint a 10, 13, 16, 22 és 33-as vadpontok tekintetében.
emberiség ellen elkovetett biintettek vonatkozasaban (Alapokmany 5. cikk),
vadiratban szerepl6 11, 14, 17, 23 és 34-es vadpontokban,

a Genfi Egyezmények sulyos megsertésének biintette vonatkozasaban felmentés
szlletett, még pedig az Alapokmany 2. cikke vonatkozasaban, mivel nem
sikerilt a vadnak kétséget kizaréan bizonyitani, hogy az é&ldozatok az

Ve

A tobbi vadpont tekintetében, a bizonyitottsag hianya miatt mentette fel a biin6sség

aldl a vadlottat a Birdsag elsé fokon. A fent nevezett biincselekmények vonatkozéasaban
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az itélet 6-20 év kozotti bintetést allapitott meg, dsszesen 20 év bortdnblintetésre itélte

a vadlottat.

Fellebbezési eljaras soran felmerdlt problémak:

Az itéletet mind harom fél megfellebbezte (vad, védelem, védlott). Az 1999
aprilisatol lefolytatott eljaras magaval hozta az djonnan felmerllé bizonyitékok
elfogadasanak problémajat. Mindkét fél kérte a bilintetés kiszabasanak a pontositasat az
Uj vadpontok tekintetében is. A vad fellebbezésében a biintetési tétel felemelését
inditvanyozta 25 év bortonbintetésre.

1999. julius 15-ei hatarozata a Fellebbezési Részleg az elsé foku itélet tekintetében
kimondja, hogy a Negyedik Genfi Egyezmény alkalmazhat6 az aldozatok tekintetében,
amire az els6 fok nemet mondott és fel mentette a vadlottat, igy vadlott biindsségét a
Birdsag megallapitotta a 29, 30, 31-es vadpontok tekintetében is.*

Igy ezen itélet szerint a vadlottat 25 év bortonbiintetésre itélte a Birdsag.

Fogva tartasnak a kiszabott bortonblintetésbe torténd beszamitasa: a Tadic-lgyben
a problémat az okozta, hogy a vadlott 14 honapot toltott elézetes letartdztatasban,
melynek teljes beszdmitdsat kérte. A Bir6sag azonban a beszamitas tekintetében a
kiadatasi kérelem datumat tekintette iranyadonak.

Ugyész c. Dusko Tadic {igye®®:

(Milan Vujin Gigyében hozott hatarozata)

- Ugyvéddel szemben alkalmazott joghatranyok,

- hamis tantskodasra rabiras,

Ennek az Ugynek az érdekessége, hogy Dusko Tadic alapiigyével 6sszhangban,
szinte azon beldl, de Milan Vujin-ra vonatkoztatva hozott hatarozatot a Birsag.
Milan Vujin a belgrédi Ugyved iranyitotta Tadic vedelmét, egészen addig, amig
(1998. november honapjaig) fény nem deriilt az tigyvéd kriminalis magatartasara:
e hamis taniskodéasra torténd rabiréas,

e tanuk megfenyegetése,

1> Osszesen 8, 9, 12, 15, 21, 29, 30, 31, 32-es vadpontok vonatkozasaban mondta ki a vadlott biindsségét a
Birdsag.
1 http:://www.un.org/icty/tadic/appeal/vujin-f,
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e az eljaras akadalyozasa oly mddon, hogy a tanukat az eljarast megel6zéen
akar telefonon, akar mas mddon befolyasolta az eltér6 tandvallomas
megtételére, akar Ugy, hogy a tanumeghallgatasok alatt a tanuk felé leadott
jelzések segitségével a vadlott szamara kedvezé tantvallomas megtétele.

Mindezen cselekmények vonatkozasaban, a Birdsdg Fellebbviteli Részlege
megallapitotta 2000. januar 31-én hozott hatarozata szerint az tugyvédbdl lett vadlott
biinds a Birdsag megsértése elnevezésti bincselekmény elkdvetése tekintetében, igy
15.000 fl. pénzbintetésre itelte, valamint megkereste a Titkarsagot, hogy vizsgalja
fontolja meg az altala nyilvan tartott jogtanacsosok, tgyvédek nyilvantartasabol torténo
torlést.”’

A Fellebbezési Részleg a 2001. februar 27. napjan hozott dontése szerint az els6

fok iteletét hatalyaban fenntartotta.

Ugyész c. Dusko Sikirica, Damir Dosen, Dragan Kolundzija

(,,Karaterm tabor”-beli incidens, itélet 2001. november.13.)

- beismerg vallomés,
- bintetéskiszabas soran értékelt kérilmények

- emberiség elleni béntett

Az eljaras torténeti el6zményeként néhany szdban elengedhetetlen megemliteni a
kovetkezéket: mind a harom védlott a Prijedor (Eszak-nyugat Bosznia-Hercegovina)
térségének nem szerb lakossaga ellen, 1992 nyaran egy harom hoénapos periodus alatt
kovették el a vadiratban szereplé biincselekményeket.

Maga a bintetéeljaras 2001. marcius. 19.-én kezdédott. Legel6szor Dusko Sikirica,
a ,,Keraterm tabor” néven ismerté valt fogolytabor vélelmezett parancsnoka volt az elsé
rendt vadlott, az eljaras el6készité szakaszaban merilt fel Dragan Kolundzija biintet6

jogi felel6sségének megéllapitasa iranti igény.

Dusko Sikirica
Dusko Sikirica beismerte, hogy 1992. junius. 14 — jalius 27. kozotti idotartam alatt,

Keraterm fogolytabor biztonsagi vezetojének a posztjat toltotte be. Hataskore a rendér

7 Szabalyzat 77. cikke.
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kollégai altal eléggé be volt hatarolva, akik hasonld rangban voltak, mint a vadlott. Ily
maodon nem tudta kell6képpen feleléségre vonni a beosztottait. Az eljaras folyaman a
vadlott beismeré vallomast tett, melyet a Birdsag a blntetéskiszabasa soran enyhit6
kortlményként értékelt.

A vadlott beismerte a fogolytdbor egy lakdjanak a megolését, mi tobb feltard
jellegti vallomast tett a tekintetben, hogy léteznek bizonyitékok a tabor tertiletén megélt
fogva tartottak vonatkozdsaban. Az eljaras soran a felek elismerték, hogy semmibdl
nem lehet kdvetkeztetni a tabor teriletén végrehajtott mészarlasban (korilbelil szaz
fogva tartott megdlésérél van sz6) tortént vadlotti részvételre. Ugyan akkor a vadlott
elismert, hogy részt vett a fogva tartottak szexualis zaklatdsdban, tobb erészakos
cselekményben. Tovabba vallomasaban feltarta azokat az embertelen korilményeket,
amelyek kozott a foglyok éltek a taborban.

A Bir6sdg megitélése szerint, a vadlott magas pozicidja adja az elkdvetett
biincselekmények vonatkozasaban azok sulyossagat, a biincselekmények természetén
kiviil. Hiszen a vadlottnak lehet6sége lett volna, annak megakadalyozasara, hogy a tabor
terliletére kivilrél ne mehessenek be idegenek, akik a foglyokat bantalmaztak. Ez a tény
sulyosbitd korilményként lett elbiralva a kotelesség elmulasztasa tekintetében, és a
vadlott altal bevallott emberdlés tekintetében is.

A vadlott beismeré vallomasa ket tekintetben is megkonnyitette a Birosag feladatat.
Egyrészt, azért mert az elokészité szakban tett teljes korii beismeré valloméasa
megkimelte a Birdsagot egy hosszadalmas eljarastol. Masodszor az eljards barmely
szakaszaban tett beismerése révén lehetésége nyilt a Birdsdgnak az igazsag
megismerésere, mely egyik alapveté feladata, akarcsak Blaskic, illetve Todorovic
vadlottak ellen lefolytatott eljarasokban (melyeket az Uldoztetés biincselekménye

vonatkozasaban folytattak le).

Damir Dosen

A védlott vallomasa szerint, egy korulbelil 6-12 f6s biztonsagi csoportnak (6rség)
volt a vezet6je, Keraterm taborban, 1992 janius 3 és augusztus kozoétti idészakban.
Valloméasaban feltarta a fogolytabor embertelen korulmeényeit, melyek kozt a fogva
tartottak éltek.

A Birosag Dosen pozicidjat, mint sulyosbitd kortilményként itélte meg az altala
elkdvetett bincselekmények elbiraldsa soran. Ugyanis a Birdsag allaspontja szerint,
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meg Kkellett volna akadalyozni az elkdvetoket a fogva tartottak sérelmére elkdvetett
biincselekmények megvaldsitasaban, ezaltal azokat megvédhették volna. A bintetés
kiszabasa soran a feltard jellegii vallomasat a vadlottnak a Birdsag, mint enyhité

kortlményt biralta el.

Dragan Kolundzija
1992. junius és julius 25 kozotti idészakban szintén, biztonsagi csoport vezetoi
poziciojat toltotte be, igy 6-12 ember tartozott az ellenérzése ala. Vallomasaban akar
csak a masik két vadlott, feltarta a tdbor rendkivil rossz életkdrulményeit, melyek kozt
a fogva tartottak éltek. Igy a Bir6sag akar csak Dosen esetében, itt is sulyositd

korialményként vette figyelembe a vadlott altal bet6ltott poziciot.

Az itélet

Mindharom vadlott tekintetében megallapitast nyert — a beismer6 vallomasuk
segitségével és egyéb bizonyitékok révén — hogy bindsek az tldoztetés biintettében,
emberiség elleni bintett elkdvetésében, mely természetét tekintve alapvetéen sulyos.
Mas emberiség elleni biintett vonatkozasaban is megallapitotta a biindsséget a Birdsag,
mint példaul a rendszeres és altalanos tdmadas a civil lakossag ellen. Masrész a Birdsag
allasfoglalasa szerint, az ildoztetés az egyeduli biincselekmény, mely az Alapokmany 5.
cikkére vezethet6 vissza, mely a hatranyos megkilonboztetési szandék egy bizonyitéka,
amely természeténél fogva magaban rejt mas biincselekményeket is. (Utalhatunk itt a
Blaskic és a Todorovic vadlottak elleni biintetéugyben a Birdsag megallapitotta, hogy
ez a cselekmeny jellemzéi altal, nyilvanvalo az elkdvetok elétt, igy egy sulyos buntetés

megallapitasat igényli.)

Biintetés kiszabasi szempontok:

Dusko Sikirica: vadlott esetén, az altala elkdvetett biincselekmeny sulyossaga eltér a

vadlott tarsai altal elkovetett biincselekmények sulyatdl a rejtett binds magatartas
nagysaga miatt. Es jelentdsebb a biincselekmények lekdvetésében vald kozvetlen
részvétel tekintetében is. Sikirica volt az egyetlen vadlott, aki beismerte egy fogoly
megOlését az 6rok és a tobbi fogva tartott elétt. Iranyadd volt még a biintetéskiszabasa
soran a fentiekben emlitett biztonsagi vezet6 poziciojanak betoltése is.

A legfontosabb enyhité kortlményként birdlta el az els6é fok a teljes korti beismero

vallomast.
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Blintetés: a fentiek alapjan 15 év bortonbintetésre itélte a Birosag, amelybe beszamitani

rendelte el az el6zetes fogva tartasban eltoltott 1 év 4 hd 19 napot (elsé foku itéletig).

Damir_Dosen: altal elkdvetett biincselekmény egy sulyos biincselekmény — itt a

beismerésen alapul6 Ulddztetés biincselekményérdl van szo -. Az enyhité korilmenyek
tekintetében a Birdsag a beismer6 vallomast és a megbanast értékelte, valamint a fogva
tartottakkal torténé bandsmaodot.

Blintetés: a fentiek alapjan 5 év bortonblintetésre itélte a Birdsag, amelybe beszamitani
rendelte a 2 év 19 nap el6zetes fogva tartas teljes idejét.

Dragan Kolundzija: elismerte biindssegét az tldoztetés biintettének elkdvetéseben. A

btincselekmény sulyossaganak tényén csokkentett, hogy nem lehetett bizonyitani, hogy
a vadlott személyesen is részt vett barmely rejtett btincselekmény elkdvetésben.

Enyhité kérulménykent biralta el a Birdsag a kovetkez6 tényeket: beismeré vallomas,
mely a vadlott tarsakkal ellentétben az tigy ismertetése elétt tett meg a vadlott. Tovabba
volt fogva tartott tanik vallomasa szerint a vadlott tevékenysége kozre jatszott a tabor
embertelen kortlményein torténé javuldsban. Mindezen korilmények jelentésen
csokkentették a blntetést.

Blntetés: a vadlottat harom év bortdnblntetésre itélte a Birdsag, amelybe beszamitani

rendelte az elézetes fogva tartasban eltoltott 2 év 5 honap és 6 napot.

A Szabéalyzat 103/C cikket alkalmazva, az elitélteket a Birdsag orizete alatt tartjak,
mig eld6l megallapodas alapjan, melyik orszagba szallitjak at a biintetés-végrehajtasa

céljabal oket.
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