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Introduction

It seems that law science has not have the answer to the issues of the insolvency of economic subjects
which have been the problems that the countries in transition have been dealing with, Serbia among
them. These problems have been evident for a long time, especially since the break up of the former
Socialistic Federative Republic of Yugoslavia after which they have deepen the crisis. Along with this
goes the fact that the Law of forced settlement with the creditors in insolvency and liquidation, issued
at the time of the Socialistic Federative Republic of Yugoslavia, has been in force until recently. In the
meantime, Serbia has continued to exist in the federation with Montenegro, i.e. in a new state with the
old legal regulations. The process of privatization of state property, which marked a new phase in
economic development of the country as well as a new try to abuse legal vacuum for illegal
enrichment, occurred parallel to state and territorial changes. Unfortunately, our legal system has not
been ready to deal with these new forms of crime, especially with economic ones. Serbian legislation
was left without an answer to the question — how to use the insolvency of companies for economic
transformation. On the other hand, declaration of bankruptcy of those economic subjects that have had
all the legal preconditions for it, have become a merely political question in which the state was
assuming the role of a judge who is in the position to decide whether the company could be sold under
prime conditions or its bankruptcy has to be declared. The epilogues of such activities of the state
which have protected the debtor instead of creditor have put us into an unenviable position. Namely,
according to the data obtained from the Ministry of Economy and Privatization, in Serbia today, there
exist between 30,000 and 40,000 companies which have had the preconditions for the declaration of
insolvency. This has been the direct consequence of an inadequate application of the previous Law of
forced settlement with the creditors in insolvency and liquidation.

Namely, during the long years of practice, apart from fulfillment of the preconditions for the
declaration of insolvency, it was necessary to obtain the agreement from certain political structures as
well. The absence of this agreement has had, as its consequence, the increase of the number of creditors
and debtors. Moreover, in time, these creditors have becoming the debtors of the third person, usually
banks, due to the inability to collect their debts. This resulted in the occurrence of mass-illiquidity
which the state has tried to decrease by placing credits that were, even then, suspected as unserviceable.
Consequently, this caused a high-rate inflation and economic collapse. The economic subjects, that
have mainly been both the creditors and debtors, have made the Gordian knot that has become
impossible to solve successfully by the actions of market law.
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1. The Attempts to Reform Serbian Insolvency Law

Overtaking the regulations of insolvency from the former SFRY, the courts of law used to make
decisions about the declaration of insolvency extremely selectively. In addition, the period of time in
which it has to be completed was not determined in advance .All this brought about prolonging in
carrying out of the procedure which used to last between 5 and 10 years in average. In order to partly
overcome these relicts of the past that had threatened to stop the process of transition with no let up, in
2002, the state made the first radical move by starting the insolvency procedure over the most
numerous banks of debtors. In this way, the state overtook all the funds as well as active debts of these
four banks, as well as their obligations towards their deponents, depositors and the investments that it
guaranteed for. The absurdity of putting through of the insolvency procedure over these banks can be
seen both in the fact that the biggest debtors of the banks in question were, in fact, public enterprises,
i.e. enterprises owned by the state, and in the fact that the state had been giving special-purpose funds
for financing business of these companies. By conducting the insolvency procedure, the state had
transferred the responsibility for the investments in question to the banks which were not in position to
declare the insolvency of public enterprises. Apart from the liquidation of banks, this also resulted in
writing-off the demands towards the state-owned enterprises. Eventhough this solution is liable to
different contra-arguments; we certainly consider it to be the least harmful one in that very moment, if
not the only possible one. By overtaking the greatest part of the demands towards the enterprises, the
state has made twofold actions. Firstly, the state facilitated their sale and secondly, it left an
opportunity to partly write off the demand to one part of the company if it assesses that the company
could thus avoid the insolvency and move towards privatization. The remaining companies that could
not find an adequate buyer even after hypothetical writing off of the demands used to undergo the
insolvency procedure as the only solution left.

By declaring the insolvency to these banks as well as by overtaking the largest part of the demands
towards the companies, the state has completely assumed the role of a judge in this area. Furthermore,
this opens the question of state monopoly (by which it gained the privilege to get the status of a
preferential creditor a priori). Such behaviour of the state with a developed market economy could be
absolutely unacceptable. In our case, this has been justified by putting through an accelerated
privatization as a precondition for making a compatible market economy?.

The second step in the reform of insolvency legislation followed recently by the issue of the long
expected new Insolvency Procedure Law of the Republic of Serbia®.

2 According to the Insolvency Procedure Law, the article No 6 provides for the fact that the insolvency is not being
implemented towards the State Union of Serbia and Montenegro. While our country is dealing with the reform of the
national insolvency legislation, the world trends are to deal mostly with the problems of the insolvency law for the states,
(Germany, Italy, Estonia and Slovenia being the example for this). The famous chapter 9 of the American Insolvency Act
deals with the insolvency of towns and districts, thus showing the fact that even state entities could become debtors in the
insolvency procedure.

# Although there had been the announcements that this law was to be issued in May, 2003, Public Assembly of the Republic
of Serbia issued this law on its sitting on 23 July 2004, which stopped the insinuations that the issuing of this law had not
only a reform but also a political connotation. (See Sluzbeni Glasnik Republike Srbije 84/2004).




Eastern European Community Law Journal

Volume 1. Issue 2 (Januarv 2005)

This law has been promoted in a way that it primarily protects the interests of creditors, not the
interests of the debtors, which has been the case so far. Even though, according to the definition,
insolvency presupposes an institution in the function of creditors, it seams that the positions of these
subjects has seriously been brought into question. This opens a series of other questions concerning
justification of conducting the process of insolvency in the conditions where the very interest of the
insolvency is being brought into question. Presupposing that debtors have the greatest benefits from the
insolvency, we face the problem of an unknown creditor. Once again, theory and practice do not have
the same stand point as well as goal. The existence of different groups of creditors, where the
privileged creditors keep the right of the priory settlement in relation to the unprivileged ones ( these
creditors have been the reason for undertaking the whole process in the first place), makes it become
even more complicated. Finally, in such a climate, the protection of the minor creditors, whose position
is the most endangered in the whole procedure, is being brought into question.*

2. Creditors in the Procedure of Insolvency — the Central or the Marginalized figure

Usually, creditors themselves do not have enough information about and control over the process they
are being involved with, which is paradoxical. This has a non-stimulating effect upon creditors which
results in decreasing number of their suggestions for declaring the insolvency, which allows for an
additional risk of abusing. Thus, the legislative bodies of certain countries are intent on the application
of the methods of an efficient law implementation, i.e. agile application of judicial decisions which
enforces the debtor, by the insolvency law, to settle the debt. If not, it makes a proposal to declare the
insolvency of the debtor.” Here we also have in mind the necessity to give more complete information
about the debtor, including financial statements, business statistics as well as a detailed description of
the inflow of money. In this way, the creditors could evaluate the credit risk and consider the financial
situation of the debtor. A predictable as well as reliable legal frame and a prompt judicial process are
the guarantee for securing of a righteous treatment of all the sides in the dispute, especially the
creditors as a most endangered part.°

It is unquestionable that the creditors in the process of insolvency have to be allowed a significant
participation in making decisions, which is being insisted upon in the Insolvency Procedure Law of
Serbia. Likewise, it is undeniable that the creditors must have an influence upon the direction in which
insolvency is intended to be taken. However, the way in which the rights of the creditors are structured,
their assembly above other things, as well as its board, could not be of any help in accelerating the
procedure, although this is what the Law insists upon. What one certainly has to have in mind is our
current situation, the reality of life which creates the majority of the conditions for processing

* More about the issue see Vasiljevic, M.: Business Law, Belgrade 2004, page 392

® Efficiency in this case means seizure of movable and immovable property in order to settle the debt. Although, judging
from the stand point of the debtor, this measure seems unnecessary; creditors consider it to be the last warning for the debtor
to settle his debt. While declaring a standard insolvency procedure demands obtaining and attaching the proofs needed,
which additionally postpones the procedure, the seizure of property has a much stronger effect on the debtor. He would
more readily settle his debt than allow the seizure of his property. Judging from the creditors view point, this efficient
system of the implementation of ones rights is a more attractive legal measure than the application for the declaration of
insolvency which could result in a postponed settlement, if the debtor had insisted the likewise. Another bad aspect of this
issue is subordination of the interests of the individual creditors to higher goals of the collective procedure.

® See The World Bank: Principles and Guidelines for Effective Insolvency and Creditor Right Systems, April 2001, p. 14
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insolvency whether we approve of the fact or not. It is unnecessary to go further back into the past to
realize that up till this moment insolvency has not only been affirmed as one of the necessary measures
conducted according to the insolvent economic subjects, but it has also been declared quite selectively
and as a last resort. Usually, in practice, there exist hundreds of the creditors whose credits are being
brought into question. Their interests are certainly of different kinds, so whether they could agree upon
and propose a good solution for the direction of the procedure becomes disputable.” Along with this go
the contradictions contained in certain provisions. According to The Insolvency Procedure Law, article
No 22 provides for voting according to the rate of the claims. Here appears a dilemma as to which
claims are in question? Whether voting depends on the amount of applied for claims, or on the
approved ones? If voting depends on the amount of the proposed claims, than there appears the room
for every kind of manipulation on the part of creditors. If the second is the case, than we have to face
the fact that there are no unapproved of claims before the termination of the time for proposition as
well as the termination of an objective time period allowed for the insolvency manager to decide upon
the matter.

Contrary to the bona fide intention of the legislator to form the creditors’ assembly, a body that would
make decisions about numerous issues, as quickly as possible, there appears an objective impossibility
to act on the spot, at least not before the creditors’ appearance in court.?

Simply, the reality is that, for a certain period of time, insolvency is going to be declared over the
companies that should have been declared insolvent 5 or 10 years ago. The declaration of insolvency is
going to be taken over the subjects that have never taken records of their debts and creditors, when it
will be very difficult for the insolvency manager to recognize or deny the claim in a short period of
time. Almost everyday-practice shows that the creditors who do not have a valid and neatly taken
records of their own debts and creditors (these are those companies that should have undergone
insolvency long ago), propose exaggerated and unsupported claims, which are then rejected by the
precautious insolvent managers. In this way, the managers avoid responsibility and hand the cases over
to the court of law to decide upon them.

When speaking about a better protection of creditors, what could be found fault with the legislator is
the fact that the creditor is still being forced upon an obligation to place a deposit necessary for the

" Presuppose the following situation: the resolution from 25.06.2004 declared the insolvency over a XX company. The
resolution determines the period of 60 days from the day of its publication in The Official Gazette for the application of
claims .Until the termination of this period the potential creditors, the amount of their claims, as well as their foundations
would be left unknown. What becomes noticeable even in this early stage of the procedure is the impossibility of forming
The Assembly of creditors, no matter of our intentions to do so. The opposite could paralyze the procedure completely.

® The Insolvency Procedure Law, the article No. 23, provides that creditors’ assembly, as a body that represents the injured
parties, quickly and efficiently decides upon the direction of the insolvency procedure — whether it would result in the
bankruptcy of the insolvent debtor or it should undertake the measures to hand in a reorganization plan. Such a solution,
contrary to the intention of the legislator could drastically slow down the insolvency procedure. Firstly, the assembly that
would make valid decisions cannot be formed on such a short notice. This can be seen from numerous insolvency
documents that show the number of creditors, the structure and the amount of the claims. The fate of the proposed and
rejected claims is certain only in a later phase of the procedure, (when a real amount of the claims and their relation to the
creditors can be stated with greater precision). This could be of the primary importance for legal functioning of the
assembly of creditors. What also has to be taken into consideration is the, so called, property structure of the insolvency
creditors. The existing dualism between public and private property cannot be neglected during the foundation of this body
of insolvency procedure. In our opinion, in such circumstances, not even creditors could be allowed to decide upon the fate
of the debtor solely on the bases of the amount of their claim, as well as the claims of other minor creditors.
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declaration of insolvency, which would directly result in manifold decrease in the number of their own
initiatives for insolvency as well as in forming of the class of the “privileged” debtors, (usually with the
property of an insignificant value), that no one would have the interest to declare insolvent. This is
contributed by the fact received from the practice of commercial courts which say that, during 2002,
there were received about 11,000 of such propositions and that neither have there been those interested
in placing the deposits nor have the procedures been declared. ° An acceptable solution is offered by
the Monte Negro Law of Insolvency of Public Estates™, according to which the court could demand
from the party that proposes the insolvency to place the deposit for the needs of reimbursement of court
expenses and indemnification of the debtor in case of rejection of the proposal. If the court of law
decides upon accepting of the proposal, the deposit is being returned to the creditor in two days starting
from the day of the resolution. Every other solution that would lead towards prolongation of the return
of the deposit would be against the interests of the creditors.

3. Relations between Insolvency Legislation and Unification

Internationalization of company business has resulted in the fact that the insolvency, as the final phase
in the existence of a company, has largely been acquiring international characteristics. The necessity to
consider an international aspect of company law and to create an adequate legal framework has been
influencing the field of insolvency, as well. * Market business on the territory of The European Union
presupposes an undisturbed across-border business of all economic subjects. The increase in
importance of international trade has brought about a few early attempts to internationally regulate
insolvency out of the reason that the property of the insolvent debtor is situated on the territories of
several countries or that the creditors come from different countries.

The international regulation of insolvency operates within two important principles of insolvency — the
principle of universality and the principle of sovereignty of the territory. The first concept starts from
the universality of insolvency in legislation as well as in implementation. According to this concept, the
insolvency manager represents the whole of the property of the insolvent debtor, no matter of its
whereabouts. The second conception deals with the principle of the sovereignty of territory according
to which insolvency does not have an ex-territorial effect. Its application brings about a separate action
of the creditors which basically puts the interests of the domestic creditors into a favourable position.
Due to the dynamics of trade and the globalization of market, this principle is being slowly abandoned
even by the countries that used to propose it.*? Since the concept of the universality of insolvency has
not yet come off in full, a combination of the two concepts is in practice, differing from country to
country. In accordance with this choice, national systems propose an obligatory jurisdiction of its own
judiciary for all the companies registered in their country™ as well as for the whole of their property, no
matter of its whereabouts. On the other hand, a foreign insolvency is denied any action.

® During the first quarter of 2003, the number of applications was significantly decreased, which was the result of the
abolition of the Clearing House (ZOP), that used to apply the greatest number of the applications up till 2002.

19 The Official Gazette of Montenegro 6/2002

1 Miller Le Roy Roger & Jentz A. Gaylord: Fundamentals of Business Law, 2002, West Legal, Studies in Business, United
States, p. 417

12 The United States, as a forefather of this principle, has significantly liberalized its viewpoint while some of the countries
of the South America still insist upon the authenticity of this principle. See Sak, P.B-Schiffman, H.N: Bankruptcy Law
Reform in Eastern Europe, The International Lawyer, 1994, vol. 28, No 4

3 An example for this is England with its Insolvency Act from 1986 ( Chapter 45, p. 117)
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The necessity of a country to regulate insolvency in its own way, even when a foreign element appears,
shows different standpoints and interests of certain countries. The interest of the country where the
debtor’s property is situated is to keep the property in its possession in order to settle the claims of
domestic creditors. Contrary to this view, the interest of the country of foreign creditors is to get hold
of all the property no matter of its whereabouts. The creators of legal regulations on the national level
have encountered complex situations which have been surpassing the existing legal framework. This
problem will have become topical after our country’s involving into the international circulation of
capital.

In general, insolvency is dominantly regulated by domestic law regulations, even the one with a foreign
element. The reason for this is the fact that the policy and the regime of insolvency significantly effect
economic, social and political interests of the countries; thus it seems natural to put insolvency under
one’s own legislation sovereignty. Each country regulates insolvency in its own way and by its own
rules even when a foreign element appears. Those are the component parts of the regulations for the
foundation and the registration of companies or specific insolvency legislation.**

4. Insolvency and the Countries in Transition — Reorganization of Companies and Economic
Efficiency

In the framework of economic trade, insolvency is just one of the mechanisms used for the transfer of
governing authorizations from the bad owners to the more efficient ones. The other mechanisms
include overtaking or selling of shares on the share market. However, the existence of a developed
capital market is necessary for the efficiency of these mechanisms. The financial markets are still
undeveloped enough for the countries in transition. Thus, planning and conducting of more efficient
insolvency procedures presents a critical phase in the foundation of a modern company government in
the post-communist economies. Economies of the countries in transition are inclining to emphasize the
need for certain alternative procedures, reorganization among other things, which would
internationalize the creditors’ interests through united decision-making." Such an attitude is based on
the standpoint according to which the value of a well-to-do company is greater than the value got by
selling of an insolvent company, which would not settle all the claims of the creditors in the right order
of settling the debt. Neither one of the creditors is not willing to accept writing off of the claims. By an
individual accusation for damages, the creditor expects to settle his claims in full. Unless the deal about
the writing off of the debt is reached, the maximum amount of the claim should be reversely
proportional to the liquid value of the company.®

1 Rajak Harry, Harrocks Peter, Banister Joe: Corporate Insolvency Law in United Kingdom, European Corporate
Insolvency, London 1995, p. 747; Divljak D: Unification of rules relating to bankruptcy with intertational element, Legal
Life 11/2002, p. 199

> Gilson, S. C: Troubled debt restructurings: An empirical study of private reorganization of firms in default, Journal of
Financial Economics 1990/27, p. 329

'® Burniaux, Jean —Marc: Establishing financial discipline: Experience with Bankruptcy legislation in Central and Eastern
European Countries, OECD Economic Studies, No 25, 1995/3, p. 113




Eastern European Community Law Journal

Volume 1. Issue 2 (Januarv 2005)

However, the creditors are not a homogeneous group. Some of them have secured claims, while the
others do not have such a privilege. That is why the secured creditors find themselves in a better
position for settling of their claims. This inflicts a conclusion that it is least certain that a deal about
reorganization of the debtor is going to be reached where there is a large percentage of the secured
claims and where the rights of the creditors are adequately protected. During the recent years, there has
been an increasing trend to support the rights of the secured creditors in the insolvency. The other trend
in use has been to undermine the priorities among other classes of creditors.’” The reason for this is the
fact that many priorities are connected to the interests of the state, thus the question of their
justifiability is not raised at all. It can easily happen that the creditors write off the percentage of the
debt which surpasses the liquid value of the company. This occurrence is especially characteristic for
the countries in transition, when the insolvent companies have a support from political structures. Then,
the decision of liquidation would have wider consequences for the society in general. ®* The policy of
rehabilitation emphasizes the maximizing the property value for all the creditors and the salvation of
business wherever possible.

From the legal point of view, the basic purpose of insolvency laws is to codify the property rights of
creditors. The laws of insolvency are to resolve the dilemma aroused due to the inability of the
fulfillment of the financial obligations by issuing decreased expenses for the stipulation of credit.'® In
numerous developing countries, it is difficult to receive liable data for a thorough estimation of the risk.
To invest in such a market is both difficult and rare due to the lack of correctly defined and predictable
regulations of the division of risk as well as the inconsistency in law implementation. Besides, in the
time of a crisis of the system, the investors usually demand bonus for the uncertainty of the risk, which
is unfavourable for the developing countries. Certain investors avoid such markets on purpose despite
the expected profits that largely surpass familiar risks. During real crises or the crises of the system,
creditors concentrate upon the decrease of the risk and the increase of the bonuses for them.?® At the
same time, the inability to predict the risk can completely paralyze the market.

The position of creditors could be improved by creating a legal framework which would allow for a full
implementation of rights in the process of insolvency.”* There appears a question whether the creditors
could implement their rights towards the company’s shareholders, having in mind the fact that, as a
rule, the shareholders are responsible only up to the amount of the shares invested. Few countries have
developed the doctrines which allow the creditors to “pierce the corporate veil”. The majority of
countries confine this regulation only to the extreme cases of a deliberate abuse of the creditors’ rights
by the shareholders. Still, certain countries have made a collection of “the piercing- the- legal-

7 Longhofer D. Stanley & Peters R. Stephen: Protection for Whom? Creditor Conflicts in Bankruptcy, Wichita State
University 1999, p. 9

18 See: Jensen, M. C: Corporate Control and the Politics of Finance, Journal of Applied Corporate Finance, 4/1991, p. 17

19 More about this: Burniaux, J. M., ibid. p.115

2 Bigus, Jochen: Creditor Conflicts Prior to Bankruptcy and Credit Rationing, German Economic Association of Business,
2000, p.22; see: Gilson, S.C., ibid, p.331

2L In this way, MLST (Model Law of Secured Transaction) has developed a model law concerning the secured business with
the aim to improve legal frameworks for the secured deposits in the transiting economies, which allows for an opportunity
to use movable property as a guarantee. Numerous countries in transition have used this MLST model law in the reform,
while others, like Poland, rather use the American law. The key element of this reform law was establishing of the secured
deposits for movable property.
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personality laws” for regulating the relationship between a mother company and a branch-office.? The
law should also impose upon the debtor the responsibility for the case of damaging the creditors due to
the declaration of insolvency when there exist all the preconditions for it.”®

5. Unification of Serbian Insolvency Law — Necessities and Possibilities

Considering insolvency, previous legal solutions have not met the demands of the unified international
substitution regulations. By concluding bilateral contracts, Serbia has started the process of unification.
Such contract relationships are basically formed among economically connected countries, with a
common interest for its improvement.?* After bilateral contracts, the second step in the approximation
of legal systems in the domain of insolvency was making multilateral contracts of different contents. At
the beginning, they primarily have a specific regional character as being made by the countries that not
only are geographic neighbours, but also have common legal tradition, cultural, language and political
characteristics.”> These contracts used to regulate only certain internal questions of the countries
included in this contract.

In a real sense of a word, the process of unification started by establishing the international substitution
regulations. This marked the transfer of the problem from the sphere of international private law to the
sphere of international economic law. In this way, the countries demonstrated the need to face the long-
term needs and the interests related to them with their particular interests.?® The attempts to find certain
models of international character, which would determine the common regulations on that level,
resulted in the issue of The European Convention on Certain International Aspects of Bankruptcy in
1990.%" Judging from the aspect of the matter it tends to regulate, the Convention has a particular
character, which shows that it includes only certain aspects of the insolvency with an international
character (the very title of the convention suggests this). This resulted in allowing for a wide space for
the application of national regulations from this field.?

When speaking about the influence of the declaring insolvency abroad on the declaring insolvency in
Serbia, one should also mention The Council Regulation on Insolvency Proceedings.?® The issue of the
Regulation was preceded by a try to make and conclude a convention by the member countries on

22 Codification Piercing the Corporate Veil Provisions

% The majority of the member countries of the Organization for Economic Collaboration and Development provides for
such a kind of sanctions.

2 Fletcher, F. lan: International Insolvency- A Case for Study and Treatment, The International Lawyer, 1993, vol. 27, No 2
p. 436

% Fletcher, F. 1., ibid., p. 437

% See: Divljak, D., ibid, p.203

" It is interesting to mention that this convention, also known as The Istanbul Convention, was signed by eight countries.
Up till this moment, only one country has ratified this document, so that it practically has not been put into practice.

% Also, one of the aims of the Convention was to allow the creditors the proposition of claims in the processes started
abroad so as to avoid discrimination among them as well as putting domestic creditors in a privileged position. It proclaims
the same treatment for all the creditors and their claims, no matter of the country they come from. Still, having in mind the
existence of the creditors from different countries as well as multifold ness of insolvent estates, this principle is not easy to
put into practice. Above all, The Convention has shown drawbacks in the domain of establishment of judicial jurisdiction
and there was also a grey area in the domain of implementation of foreign judicial decisions.

# Council Regulation (EC) No 1346/2000 on Insolvency Proceedings, Official Journal of the European Communities
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insolvency proceedings. It was not accepted by all the member countries, so The European Union
Council of Ministers accepted the text of the prepared Convention as a by-law, a statute, which came
into force on 31.05.2002 in all the member countries of the European Union. It is important to
emphasize that this Convention has made a significant influence on insolvency legislation of the
countries that had the status of a candidate for joining the European Union, as well as of those countries
that should have received this status .However, the Regulation fails to mention the insolvency of credit
institutions, insurance companies as well as investing companies that possess funds and securities of
the third person. The reason is said to be the fact that it deals with the subjects that undergo a special
procedure in which the controlling rights are, up to a certain point, in the domain of the national
legislation. This supports the statement that, judging from the significant differences in legal content, it
is unpractical to declare insolvency procedure with the unifying principle in all the member states of
the European Union. Above other things, these are the differences in the legislation solutions
considering the secure of claims, which bring about significantly different rights of the privileged
creditors in insolvency procedure.

The Statute proposes the unifying regulations connected to the clash of interests whose implementation
is being replaced by national regulations of the International Private Law. Unless otherwise is stated,
the law of the country where the procedure was declared is being implemented (lex concursus).The
decision which declares the insolvency in one of the countries is automatically being recognized in all
the other member countries starting from the moment of its coming into force in the country where the
procedure was started.*® In order to secure an equal treatment of the creditors, the creditor which has
partly settled his claims during the insolvency procedure, would have a right to participate in the
division of the settled debts from other procedures only in the case if all the other creditors with the
same rights have succeeded in settling the same percentage of their own claims.®

The new Insolvency Law of the Republic of Serbia® allows that the insolvency procedure with an
international element is implementing in the cases when: 1) a foreign court or a representative demands
help in relation to the procedure that is being held in a foreign country; 2) a foreign country demands
help in relation to the procedure that is being held in the Republic of Serbia according to this law; 3) a
procedure in a foreign country is being simultaneously held both in Serbia and abroad; 4) the creditors
or other persons from a foreign country with a legal interest demand the declaration of insolvency or
participate in the procedure that is being held in accordance with this law. Unless the insolvency law,
or certain regulations accepted by a multilateral international contract is opposite to the obligations of
the Republic, the agreement is being implemented.®® Related to this issue, the legislator demands an
interpretation in accordance with international standards in order to secure its unified implementation.

% European Union Council :the Convention on Insolvency Proceedings, Article No. 16.

1 The Convention, ibid. Article No 20, point No 2.In the cases when the law of the member state where insolvency is
proposed allows for the fact that the property of the debtor is enough to settle the debt in full, or in a greater percentage, the
court of law could demand from the proposer to make a deposit settlement of the expenses or to provide for an adequate
guarantee, after the reception of such a proposition.

¥ Official Gazette of the Republic of Serbia 84/2004, Article No 146.

% Republic of Serbia, The Law on Insolvency Proceedings; Article No 149. The same solution is proposed by the Article
No 103 of The Law of the Insolvency of Economic Enterprises of Montenegro.
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When speaking of the status of creditors, foreign creditors are put in an equal position with the
domestic ones considering the declaration of and participation in the procedure. The fact that these are
foreign creditors would not affect determining of the priorities, except in the case when the claims of
foreign creditors are not ordered below the unsecured claims.

Following the model of the unified international substitution regulations, the Insolvency Law of Serbia
provides for the informing of the known creditors about the declaration of and participation in the
procedure, a personal delivery of information included. If foreign creditors are delivered notices, they
have to include: a reasonable deadline for the proposition of the application of claims with the place of
application specified; the information whether the creditors with the secured claims have to apply for
them, as well as other information prescribed by the law or a court warrant. The recognition of a
foreign judicial decision is being implemented in the following way: all the started or continued
individual legal actions are suspended; individual actions related to the property, rights, obligations or
responsibilities of the debtor are suspended; the execution of debtor’s property is suspended; the right
of transfer, establishment of burden or managing the property of the insolvent debtor in other way is
temporarily suspended. Although the suspension of individual legal actions is said to be a rule, there is
an exception to this rule in the case of the protection of creditors’ claims towards the debtor. In this
case, there is a complaint available for the annulment of legal actions, which is harmless.

According to the law that deals with the insolvency in a foreign country, except the secured claims and
the rights on things, the Law provides that the creditor which has received a part of the applied for
claims cannot receive the settlement of the same claim in full from the same creditor in the procedure
which is held in accordance with this law, until all the settlements of the other creditors of the same
class are proportionally smaller than the amount of the claim the creditor has already received.

Conclusion

In the section dealing with the recognition and the implementation of judicial decisions as well as the
protection of the creditors, the Insolvency Procedure Law of the Republic of Serbia overtakes the
resolutions proposed by the International Insolvency Law which presents a good standpoint for the
integration into European as well as world economic order. Simultaneously, the protection of personal
interests must not be a troubling factor while joining the international circulation of capital, which
would affect foreign investments and global scale integration.

In the light of the positive law, the legislator can propose and fulfill any political goal, although these
cannot be reached by a law. However, during the issue of any law in a democratic legal system, the
basic legal principles should be respected, which especially stands for the field of economy that is very
sensitive to spontaneous and impetuous decisions of the legislator. Although the law regulates the
question of international insolvency more thoroughly than ever before and allows for the inclinations to
familiarize Serbian insolvency legislation with the current tendencies, the inconsistent decisions,
terminological imprecision as well as the terminology that can cause doubts and difficulties in the work
of the insolvent judges and managers, have compromised the first significant attempt to modernize the
matter from this field.
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It is certainly not realistic to expect that Council Regulation No 1346/2000 of The EU is fully
implemented in the countries that are not members of the European Union up to the present day. Still,
the process of the recognition of foreign insolvency decisions should be made less complicated, which
the regulations of the new law certainly do. Thus, by issuing The Insolvency Proceedings Law of
Serbia and by appreciating national identity and variety as much as possible, an attempt has been made
to adjust our insolvency legislation to international regulations from this field. The practice will show

whether it was successful or not.
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LE Jus GENTIUM

par

Louis-Philippe F. Rouillard

Le droit international public recéle de plusieurs notions et théses controversées ou partiellement
expliquée. Les déebats qu’elles engagent sont évidemment la base du développement de ce droit, le faisant
progresser pas a pas.

Parmi ces notions, le concept de jus gentium demeure I’un des plus difficile a circonscrire. Pourtant, la
compréhension de sa place dans le domaine international, particulierement au niveau des normes de
protection des droits de la personne, pourrait se révéler un atout majeur. L’un des meilleurs exemples en
serait la Charte africaine des droits de I’homme et des peuples’. En effet, celle-ci énonce & ses articles 60
et 61 la juridiction de la Commission africaine des droits de I’lhnomme et des peuples de puiser dans la
source la plus appropriée les sources de droit”. Les principes généraux de droit reconnus et la coutume
font donc partie intégrante de ces sources. Or, la question des sources pour former un corpus de droit
international stable et défini implique de définir ces sources et leur portée. Ce corpus visé est aujourd’hui
appelé corpus juris gentium ; soit le corpus juridique du droit des gens®. Toutefois, ce corpus juridique
n’est pas aujourd’hui ce qu’il a été précédemment.

En effet, la multiplicité des acteurs internationaux et I’accélération des communication par le
développement technologique ont fortement influencé son processus d’élaboration normatif et
d’implémentation®. D’une discipline historique descriptive, le jus gentium s’est développé en une
discipline analytique de la pratique des Etats entre eux. Cette transformation est en fait celle du jus
gentium en un jus inter gentes. Ce dernier retient malgré tout I’appellation initiale. Ceci porte a confusion
dans la portée de son contenu et les sources de son développement historique et 1égal.

! Charte africaine des droits de I’nomme et des peuples, 27 juin 1981, OUA Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. (1982)
58 (Entré en vigueur le 21 octobre 1986).

2 |bid. article 60 : « La Commission s'inspire du droit international relatif aux droits de 'homme et des peuples, notamment
des dispositions des divers instruments africains relatifs aux droits de I'nomme et des peuples, des dispositions de la Charte
des Nations Unies, de la Charte de I'Organisation de I'Unité Africaine, de la Déclaration Universelle des Droits de 'Homme,
des dispositions des autres instruments adoptés par les Nations Unies et par les pays africains dans le domaine des droits de
I'nomme et des peuples ainsi que des dispositions de divers instruments adoptés au sein d'institutions spécialisées des
Nations Unies dont sont membres les parties a la présente Charte. »; et article 61 : « La Commission prend aussi en
considération, comme moyens auxiliaires de détermination des régles de droit, les autres conventions internationales, soit
générales, soit spéciales, établissant des régles expressément reconnues par les Etats membres de I'Organisation de I'Unité
Africaine, les pratiques africaines conformes aux normes internationales relatives aux droits de I'hnomme et des peuples, les
coutumes généralement acceptées comme étant le droit, les principes généraux de droit reconnus par les nations africaines
ainsi que la jurisprudence et la doctrine. ». [Nous soulignons.]

® Conseil canadien de droit international, Le droit international et le développement, XV congrés annuel, Faculté de droit,
Université d’Ottawa, 16 au 18 octobre 1986 [non-publié].

* Dont le rythme de développement; Voir Plateau continental de la mer du nord (R.F.A. c. Pays-Bas), [1969] C.I.J. Rec. 3
et Renvoi relatif au plateau continental de Terre-Neuve, [1984] 1 R.C.S. 86.
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C’est pourquoi la présente recherche vise a exposer le contenu de ce concept légal. Dans ce but, il sera
d’abord examinée la notion en droit romain au travers de I’observation parallele de la gloire et du déclin
du monde romain. Cette portion vise a déterminer le contenu initial et la porté du concept de jus gentium.
Ensuite, il sera analysé son développement au moyen-age pour déterminer son influence dans le droit,
européen surtout, mais aussi canonique pour comprendre son influence sur le développement de cette
notion dans un jus inter gentes. Finalement, il sera étudié le développement de cette notion depuis la
renaissance avec I’objectif de déterminer sa pertinence aujourd’hui.

Avant d’entreprendre le premier examen, soit celui de la notion romaine, il est important de mentionner
les sources utilisées pour cette recherche. Dans I’ensemble, il n’existe qu’un nombre tres limité de
sources premieres sur le jus gentium romain a proprement parler. Ces sources sont des fragments
retrouveés au fils des siécles, consistant en des recueils regroupant les pensées de plusieurs jurisconsultes
dans une suite qui devait se révéler continue. Or, ces sources sont plutdt déroutantes car elles exposent
des interpretations diamétralement opposées comme si elles s’inscrivaient dans la méme suite d’idées.
Ces sources ayant été épuisées par plusieurs auteurs, cet recherche ne discutera donc de ces sources qu’au
travers de sources secondaires. Ces derniéres sont tout aussi déroutantes en ce qu’elles interprétent non
seulement le concept original dans des maniéres aussi différentes qu’il y a de commentateurs, mais aussi
parce qu’elles associent rapidement le concept de jus gentium a celui de justice ou de morale, en écartant
passablement celle de droit. De plus, elles déterminent I’empire de ce concept d’une facon de plus en plus
large, nécessitant un examen circonspect de chaque définition proposée. Ces sources sont disponibles en
parties aux bibliothéques de I’Université d’Ottawa, mais d’autres plus anciennes ne le sont qu’a la
bibliotheque nationale du Canada.

Pour ce qui est de la terminologie, I’auteur se doit d’avouer que son latin s’est grandement amélioré au
long de la recherche et de la rédaction de cette recherche. Pour cette raison, le terme ius a été conservé
pour tous les droits romains qui sont issu de son développement, a I’exception du jus gentium. Ce dernier
étant I’objet des recherches présentées ici sous un angle évolutif et moderne, I’appellation jus a été
choisie méme si elle peut étre présentée de I’une ou I’autre des fagon.

Finalement, il se doit d’étre mentionné que cette recherche sur un concept précis, mais dont la
compréhension par les auteurs est pour sa part imprécise, s’inscrit dans le cadre plus large du programme
de maitrise de droit avec concentration en droit de la personne. C’est pourquoi il sera tenté, autant que
faire se peut, de lier cette notion a celles de I’élargissement du droit de la personne.

LA NOTION EN DROIT ROMAIN SOUS LES DIFFERENTS REGIMES

Pour comprendre le contenu et la portée du jus gentium, il ne peut y avoir d’analyse juridique sans faire
un lien avec I’évolution historique du monde romain. La dialectique premiere du monde romain est celle
de liens etroits ou lointains entre différents peuples. Elle est le caractere premier qui influence le
développement du jus gentium et doit se comprendre comme en étant le cceur. Il faut donc a priori
comprendre ce qu’est Rome.
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Les origines de Rome continuent de poser plusieurs problemes. Néanmoins, faute d’autres sources, nous
accepterons la version des historiens romains, selon qui le Latium était occupé au VIII® et VII® siécle
avant Jésus-Christ par un ensemble de populations relativement unies par des langues et une organisation
commune sur la base de groupes semi-autonome nommées gentes avec un roi comme pouvoir politique.
Ce principat est la premiere forme de gouvernement que la région de Rome, soit une région de sept
collines habitées au abord de la riviére Tibre et supposément fondée dans la légende par Rémus et
Romulus. Certain fixe comme date exacte d’établissement 753 av. JC et considére que I’ensemble du
monde romain poursuit son existence jusqu’en 565 ap. JC, mort de Justinien, puisque cet évenement
signale I’arrét du développement du droit romain®. Cette organisation fédérative lache méne & I’unité
définitive sous la conquéte étrusque que I’on situe a environs 575 av. JC. Le roi y est étrusque mais de
toute évidence bien disposé face & la population locale, Rome prospérant dans une demi-sujétion®.

Ce régime prend fin en 509 av. JC., alors que I’Empire étrusque, affaibli de I’interne dés le VI° siécle,
libére de son emprise une multitude de cités du Latium, d’Etrurie et d’Ombrie. Le départ de la classe
prédominante profite au gentes de Rome, qui deviennent ainsi les patriciens, soit les vieilles gentes
responsables et bénéficiaires de I’organisation sociale nouvelle qui deviennent I’aristocratie romaine.
Ceci laisse pour compte la classe artisanale étrangére immigrée a Rome du temps de sa premiére
prospérité ainsi que les membres de gentes en voie d’extinction, les esclaves affranchis, bref les éléments
disparates qui sont regroupés sous la dénomination de plébe. Cette réorganisation sociale est la base de la
République, ou la plebe se voit dés lors opposée au patriciat du fait de leurs intéréts différents. En fait, le
vide étrusque provoque deés les environs de 480 av. JC un malaise économique qui se poursuit a divers
degré tout au long du V° siécle. Cette situation devient évidemment un terrain favorable au
mécontentement’. La plébe se voit donc grevée des charges du citoyen, et dispose en effet des droits de
citoyenneté, mais son statut en fait des citoyens de deuxiéme classe. Alors que les gentes du patriciat
partagent en commun avec la plebe le ius civitatis, donc la personnalité juridique attaché au droit de
citoyenneteé le civis Romanus. Ce droit de citoyenneté résultait en plusieurs droit a I’accession au titre et a
I’électorat (ius suffragii) ainsi que I’éligibilité (ius honorum). Par définition, les citoyens romain ont le
droit d’épouser des personnes romaines (conubium), d’effectuer des actes juridiques (commercium) et
d’introduire des actes d’instances juridiques selon la procédure de la legis actio®. Les patriciens
profitaient aussi du culte de la cité, ce dont ne jouissait pas la plébe. Ceci coupait I’accés de la plébe a
certains actes juridiques & fondement religieux®. Cette incapacité est fondamentale dans le statut juridique
car le droit romain différencie le droit divin (fas) du droit humain (ius). Le seul progres véritable pour la

®J. Gaudemet, Les institutions de I’Antiquité, 3° édition, Paris, Montchrétien, 1991, 489 & la p. 115.

®R. Villers, Rome et le droit privé, Paris, Ed. Albin Michel, 1977, 633 & la p.18.

" Gaudemet, supra note 5 & la p. 138.

8 Villers, supra note 6 a la p. 33.

® Gaudemet, supra note 5 a la p. 139. Il est toutefois important de mentionner que la plébe est un amalgame extrémement
difficile a cerner avec précision. Comme il le mentionne dans sa note de bas de page 4 a la p. 138, certains auteurs vont
jusqu’a dire « La plebe est introuvable et il serait vain d’en rechercher les origines. ». De méme, leur droit de citoyenneté est
aussi contesté et certains auteurs affirment que la plébe a été incorporée dans I’armé sous I’Empire étrusque ou ils forment
la masse sans droit de citoyenneté, qu’ils soient de nature civile ou politique. Bien qu’ils acquierent le conubium sous la loi
Canuleia et le commercium sous I’empire de la loi des XI1I Tables, ils ne deviennent citoyens qu’en 367 av. JC.
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plébe sont la divulgation des formules d’actions et peut-étre du calendrier judiciaire en 504 av. JC.
jusqu’alors jalousement garder par les pontifes qui en avait le secret™.

Au sein de cette République, le patriciat laissait ouvert a la plebe le droit de servir dans les centuries et de
participer aux assemblées delibérantes, mais lui refusait les postes d’exécution et la magistrature. Cette
situation ne pouvait evidemment pas durer longtemps et des 494 av. JC. la plébe obtint par une sécession
sur le Mont Sacré une assemblée délibérante qui lui était propre, ainsi que ses magistrats, édiles et
tribuns. Toutefois, cette réforme menait a une instabilité permanente puisque les tribuns pouvaient
s’opposer a la décision des magistrats du fait de leur inviolabilité. Au travers de cette guerre froide, la
progression de la plebe comme force sociale demeure tres lente. Méme si la loi des XII Tables de 451 av.
JC. tente de rétablir la paix sociale, elle légalise I’interdiction des mariages entre plébéiens et patriciens.
Ce n’est qu’apres une longue obstination d’un tribun de la plebe, Canuleius, que la lex Canuleia accorde
finalement en 445 av. JC. le mariage mixte. Ceci facilitera la fusion des deux entités et la conquéte des
droits politiques et religieux. Ainsi, la magistrature secondaire se voit ouverte aux plébéiens en 421 av.
JC. L’opposition des patriciens demeure malgré tout et si des concessions sont faites, des mesures
dilatoires sont employées fréquemment pour en retarder I’implémentation. Ce systeme devint encore plus
difficile avec la participation des plébéiens au gouvernement en tant que magistrats de la cité du fait de la
loi licinienne de 367 av. JC.*. La voie du sénat se trace doucement. De ce fait, la plébe perca
progressivement au consulat, dernier bastion patricien, pour y accéder finalement en 337 av. JC. Seuls
les pouvoirs liés aux sacerdoces demeuraient une chasse gardée patricienne et celle-ci concéde finalement
la majorité de ces pouvoirs en 300 av. JC., méme si ce n’est qu’en 254 av. JC. que I’on voit apparaitre un
plébéien au grand pontificat. Parallelement a cette conquéte de I’intérieur social, la République part a la
conquéte de I’intérieur du Latium, de I’ltalie et du bassin Mediterranéen. Il n’est pas nécessaire de
reprendre chacune des campagnes et conquéte et chaque traité fait par Rome. Il est par contre important
de comprendre que ce développement débutant des 496 av. JC. et qui prend fin, en ce qui concerne la
République, en 31 av. JC avec la conquéte de I’Egypte par la victoire d’Octave & Actium™.

Pendant cette période de croissance, plusieurs régime juridique distinct sont créés sur une base
territoriale, soit les municipes, les colonies latines, les colonies romaines et les préfectures. Ainsi, les
municipes ont une administration autonome, incluant les magistrats locaux. La justice dépend du Praetor
Urbanus ou Urbis, le préteur romain qui est représenté par des praefecturi jure dicendo. Les habitants ont
le droit de cité romain complet (civis optimo jure) ou les droits civils latins seulement, ce qui dépend
largement du statut de cette municipe par rapport a Rome, suivant que ce traité ai été fait entre égaux en
temps de paix et témoigne de I’alliance et de I’amitié (foedus aequum) ou lorsque défaite par Rome,
auquel cas il n’existe pas d’égalité (foedus iniquum). Dans ce dernier cas, les latins peuvent au mieux
espérer inclure la reconnaissance du droit priveé local, le jus periginus. Puisque la défaite inclut le deditio
in fidem, le peuple latin conquis se soumet au bon vouloir du peuple romain. Il est donc entendu que ces
droits sont civitis sine sufragio™. Quant aux colonies latines, elles servent de lieu de peuplement

9Villers, supra note 6 & la p. 21. Présumément par la prise de note du scribe Flavius qui les rendit publique.
11 [hid A
Ibid. a la p. 19.
12 Gaudemet, supra note 5 & la p. 143.
3 C. Belleau, Rome et les étrangers, travail universitaire, Faculté des Arts, Université d’Ottawa, 1992, 14 a la p. 3.
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d’environs 2500 &mes chacune et sont évidemment associées au méme statut que les municipes latines™.
Toutefois, il est possible pour ces Latins d’acquérir la citoyenneté romaine par le biais du ius migrandi,
qui stipule que par le fait de porter son domicile a Rome, un citoyen latin devient romain, suivant les
régles ancienne de la Ligue latine™. Quant aux colonies romaines, elles apparaissent vers 150 av. JC. et
compte environs 300 habitants par commune qui disposent de tous les droits civils romains. Finalement,
les préfectures sont des régions soumises a I’autorité d’un préfet qui réuni en une seule personne tous les
droits civils, militaires et politiques. Aucun magistrat local ni droit d’aucune nature n’est accordé a ces
habitants.

Il résulte donc de ces classements différents des statuts juridiques differents, auxquels il faut ajouter la
concession individuelle de citoyenneté aux alliés (socii) pour services rendus comme auxiliaires de légion
(auxilia), la collation du droit de cité qui accroit le bassin de citoyen latins ou romains ainsi que la
question des étrangers. En effet, toute conquéte devient peu & peu romanisée et gouvernée par un préteur
muni de I’imperium, le laissant tout puissant dans les limites de la lex provinciae, plus ou moins une
charte provinciale accordée par le Sénat. De cette romanisation, le droit de citoyenneté est accordé a tous
les italiques en 88 av. JC™.

Toutefois, du fait de I’agrandissement du territoire romain surgit I’expansion de la population et avec
cette derniére I’expansion du commerce. De 337 av. JC. et pour un peu plus d’un siecle apres, les litiges
entre citoyens étaient réglés par le préteur romain, qui avait une juridiction sur la province de la cité, la
cité s’entendant comme le statut juridique de I’individu. Il s’agit donc d’un droit intuitu personae.
Progressivement, il devient évident que le préteur romain ne peut plus couvrir seul I’ensemble des litiges.
De plus, il ne peut le faire que dans le cas de litiges concernant des citoyens romains ou latins ayant les
ius civitatis. C’est pourquoi il est créé en 247 av. JC. la désignation d’un second préteur : le préteur
pérégrin. Celui-ci avait la charge de régler les litiges entre les étrangers et les citoyens, puis entre les
étrangers eux-mémes’’.

Le terme pérégrin vise le jus perigrinus, c’est-a-dire le droit applicable aux étrangers, dont le fond est le
plus souvent les coutumes et les lois des peuplades vaincues™. Les pérégrins sont difficiles a définir. II
s’agit principalement des étrangers n’ayant pas de statut juridique reconnu du fait qu’ils sont
ressortissants d’une puissance n’ayant pas conclut de traité avec Rome. Ils n’ont pas de personnalité
juridique en soi et pour cette raison leur statut est celle de res, une chose, qui peut étre acquise. Les
premiers auxquels cette notion s’est appliquée sont les membres de la confédération latine avant sa
subjection par Rome. De fait, dans cette confédération il faut d’abord différencier les latini fundi, soit les
peuples libres mais qui n’ont pas ou ont dans une mesure restreinte le droit de cité. Ensuite, on doit

“Ibid. & la p. 4. Entre 338 av. JC. et la 2° guerre punique, 23 de ces colonies comptaient 80 000 habitants.

> Villers, supra note 6 & la p. 34. Il est & noter que le ius migrandi sera révoqué en partie par la loi Claudia en 177 av. JC en
obligeant de laisser un fils dans la ville d’origine, puis complétement en 95 av. JC par la loi Licina Mucia. Voir J.
Gaudemet, Le droit privé romain, Paris, Librairie Armand Colin, 1974, 416 a la p. 55.

' Belleau, supra note 13 a la p. 5.

" W.A. Hunter, Roman Law, 4°™ éd., Holmes Beach (FI.), W.M.W. Gaunt & Sons, 1992, 1122 & la p. 35.

18 3. Déclareuil, Rome et I’organisation du droit, Paris, La Renaissance du Livre, 1924, 452 & la p. 62.
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considérer les latini veteres, ceux qui sont resté fideles a Rome, qui posséde le droit de citoyenneté. 1l ne
faut pas les associer aux Latins coloniaux, latini colonarii, qui eux sont parfois des romains d’origine,
mais qui ne disposent pas de droits politiques. Finalement, y sont associé les latini juniani, soit les
esclaves affranchis mais qui tombait sous le coup de la loi Julia norbana, qui stipulait que les affranchis
n’acquéraient pas les pleins droits de citoyenneté romain, mais plutdt vivaient dans des conditions
juridiques similaires aux latini colonarii*®. Puisqu’ils n’ont pas la personnalité juridique, mais qu’il faut
bien interagir avec eux pour le commerce, un systeme de droit paralléle au ius civitatis se crée : le jus
gentium.

Alors que le ius civitatis permet I’'usage du ius honorarium, comprenant le ius praetorium (le droit base
sur les édits des préteurs autant civile (de la cité) que gentile (étranger)) et le ius oedilicium (le droit basé
sur I’autorité de ceux disposant de postes de hauts honneurs, les magistrats), que comprend le jus gentium
? Hunter offre d’abord deux distinctions du jus gentium. D’abord, il s’agit des principes du bien et du
mal contenus dans les lois de tous les peuples ou toutes sociétés politiquement constituées. Ensuite, il
s’agit du résultat pratique d’une nécessité imposée par les circonstances pour régler les litiges entre
citoyens et étrangers, puis entre étrangers. Pour cette raison, il affirme que le jus gentium est a I’origine
non pas un droit naturel, mais bien un droit positif créé par les hommes dans le but de régler des litiges
humains. En effet, il affirme :

« Jus gentium, accordingly, is not a collection of rules common to the law of all political societies of men,
but a collection of rules governing the intercourse of Roman citizens with members of all foreign nations
reduced to subjection to Rome. Gradually precepts of the jus gentium were tranfered to regulate mutual
intercourse of citizens by means of two agencies — the edicts of the praetor and the writing of jurists. »%°.

Une troisieme source possible qu’il énonce sont les instructions du judex qui se gouverne en utilisant les
principes d’équité et de ce qui est bon (oequum et bonum). Malgré tout, il est clair qu’il considere que le
jus gentium est en soi un systeme de droit positif, mais que ce sont les interprétations subséquentes qui
brouilleront ces origines pour I’associer & un droit naturel”*. Ces pratiques sont malgré tout une création
romaine et ne valait que comme institution imposée ou tolérée par Rome?. De plus, le transfert de ces
notions du droit gentile au droit civile s’est fait progressivement par I’incorporation des édits des préteurs
pérégrins dans le ius honorarium des préteurs romains. Il appui son argumentation en affirmant que le ius
honorarium, soit les édits des préteurs, était I’organe par lequel le droit romain recevait ses principes et
que la source principale de ces principes est en fait le jus gentium®. Une fonte du jus gentium au sein
méme du droit romain a fait en sorte que les principes énumérés dans I’un et I’autre de ces droits
deviennent les mémes.

Si tel est le cas, comment expliquer que le jus gentium s’est vu scindé en un droit positif régissant
I’interaction des individus a celui d’un droit naturel qui régit la conduite des Etats entre eux, plus apte a

19°C.H. Giraud, Histoire de droit romain, Paris, Videcocq, 1841, 512 & la p. 98.
% Hunter, supra note 17 a la p. 36.

2 1bid.

22 Déclareuil, supra note 18 a la p. 31.

% Ibid. & la p. 36.
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étre nommé jus inter gentes, que I’on appelle respectivement jus gentium primarium et jus gentium
secundarium ? De I’opinion de toutes les sources, cette distinction entre un droit des gens primaire et un
droit des gens secondaire existe dés I’antiquité, mais ne se réalise clairement qu’au XII° siécle sous
I’influence de deux sources de droit : d’un c6té un groupe de textes romains et de I’autre d’un groupe
correspondant de canons®*. Ce n’est donc pas la notion romaine qui est la source du droit international
moderne que nous connaissons, mais bien les différentes médiations de son sens premier par les
scolastiques qui ont abouti avec Hugo Grotius a une vision holistique des relations internationales inter-
étatiques, plutdt qu’interpersonnelle, sous une ombrelle juridique. Ces médiations sont dues en grande
partie a I’influence religieuse de la chrétienté dans I’Empire, mais aussi et surtout pas I’interprétation
qu’en font des juristes romains dans les textes qui ont survécus. C’est que la transformation de cette
notion est comparable en deux temps d’une symphonie discordante.

Dans un premier temps, les instruments romains sont sources de controverses. En effet, un an aprés son
accession au trone d’Empereur, le 13 février 528, Justinien nomme une commission de dix membres en
vue de mettre a jour les recueils de leges, extirpant les dispositions désuétes et ajoutant les nouvelles
parues depuis le code théodosien. Publié le 7 avril 529, il n’a pas survécu jusqu’a nous=.

L année suivante, le 5 décembre 530, il trace dans la constitution Deo auctore le plan de sa nouvelle
compilation : le Digeste, basé sur le plan des Digesta anciens aussi nommés Pandectes. Justinien crée
seize commissions pour dépouiller 1625 livres d’approximativement 3000 lignes chacun et de les
remanier & partir des fragments les plus intéressants®®. Or, c’est cette méthode qui, si justifiée vue
I’immensité des textes sirement contradictoires et répétitifs, porte a une premiere confusion avec deux
définitior;7du jus gentium offertes a son titre initial. L’une provient de Gaius alors que I’autre vient
d’Ulpien®’.

Gaius oppose deux catégories de normes, le ius gentium et le ius civile. Dés le départ, la définition de
Gaius crée une perception : qu’il existe un droit propre & I’Etat et créé par lui, puis un autre commun &
tous les humains qui est observé partout de maniére égale par eux, malgré que ceux-ci soit étranger a sa
formation. Il invoque donc I’idée que ces humains ne font que suivre les injonctions d’un principe
supérieur, la naturalis ratio?®. De ce fait, il substitut au sens premier de la notion de jus gentium pour
celle d’un droit qui se serait révélé de la raison naturelle®. Ce faisant, il transfert la notion philosophique
stoisciste d’une raison universelle dans le cadre de la jurisprudence romaine. Il résulte de cette
compréhension une opposition du jus gentium au ius civile, alors qu’en réalité la véritable opposition a
faire est celle de I’ancien droit de la cité du ius civile par rapport au droit nouveau du ius honorarium. En
effet, ce dernier comprend le ius preatorium qui correspond en large partie au jus gentium, d’ou la

2 p. Haggenmacher, Grotius et la doctrine de la guerre juste, Paris, Presses universitaires de France, 1983, 682 & la p. 313.
Il est & remarquer que cette ceuvre est probablement I’étude la plus exhaustive qui soit sur le sujet.

2 Villers, supra note 6 a la p. 130.

% |bid.

" Haggenmacher, supra note 23 a la p. 314.

% |bid.

% Déclareuil, supra note 18 a la p. 31.
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véritable opposition entre le droit véritablement romain du ius civile et le droit métissé du ius
honorarium®. Dans une interprétation stricte d’une telle définition, on peut dire que I’on retrouve le ius
civile a Rome et nulle part ailleurs, alors que I’on retrouve le jus gentium a Rome et partout ailleurs. Pour
Gaius, le jus gentium est a la fois un droit commun a I’humanité, non-écrit et naturel. 1l prend I’idée de
base de la conception d’Aristote de I’univers ou il existe une optique dialectique physique et éthique de
I’univers. Il poursuit donc dans la méme lignée que Cicero avec cette vision d’une loi naturelle écrite des
Ages avant I’existence de toute loi écrite ou d’Etat. Ce droit découlant du droit naturel présenterait ainsi
une force juridique qui donnerait un statut civil a tout individu en tant que membre de la communauté
mondiale dans son ensemble. Evidemment, ceci ne semble pas s’étre appliqué aux esclaves, mais ils n’en
demeure pas moins que les fondations d’un droit universel est reconnu®’. Dans cette conception morale et
juridique de I’univers, I’'un se confondant dans I’autre, le jus gentium serait en fait le ius naturale mais
exprimé dans un usage populaire et pseudo-philosophique qui a pu par la suite suggeérer une validité issue
d’un ordre supérieur. Ce droit serait pour Gaius immuable et reposerait en partie sur la raison et en partie
sur I’étude de ce qui est observé du consentement de tous®2.

A cette conception on doit ajouter celle d’Ulpien qui semble d’abord vouloir clarifier ce choix de terme
jus gentium en le disant applicable aux humains seulement, mais a tous les humains sauf les esclaves,
alors que le ius naturale s’appliquerait aux hommes comme aux bétes®. Or, le choix de sa description par
la manumission, soit I’affranchissement est problématique car il repose d’apres les juristes romains dans
le domaine du ius civile. De plus, il indique qu’Ulpien ne voyait pas le jus gentium comme le fruit d’un
principe supérieur, mais bien comme issu de la volonté humaine, ce qui en fait un droit positif**. Cette
intention semble ressortir du fragment suivant d’Hermogénien qui, au sein d’institution de droit privé de
Ulpien, intercale des notions que nous associons aujourd’hui au droit international public, soit la guerre,
la séparation des peuples et les fondation du pouvoir politique. Cette compilation fragmentaire est donc
un des facteurs d’interprétation du jus gentium en jus inter gentium. Or, cette interprétation ne rencontre
pas la discussion de Gaius et d’Ulpien qui visent de toute évidence les relations inter homines et non pas
inter gentes ou populi. Le jus gentium de ces auteurs ont les hommes libres comme sujets de droit, alors
que le ius civile a non seulement comme critére le besoin de qualification de libertas, mais aussi la
disposition du status civitatis®. Ceci est donc I’imbroglio qui résulte de la méthodologie du Digeste de
Justinien lors de sa publication le 30 décembre 533

Or, la question d’interprétation se poursuit avec une autre publication sous Justinien, soit les Institutes
impériales. Titrées De iure naturali et gentium et civili, elles se composent de trois textes dont les deux
premiers reprennent mots pour mots ceux de Gaius et d’Ulpien. Le troisiéme serait de Marcien.

* Hunter, supra note 17 & la p. 118.

%1 p.G. Gordon, The Evolution of International Human Rights, Philadelphia, University of Pennsylvania Press, 1998 398 & la
p. 13.

2 G.F. de Martens, Précis du droit des gens modernes de I’Europe, t. 1, Paris, Gaullemin et Cie, 1858, 414 & la p. 31.

¥ Hunther, supra note 17 & la p. 119.

 Haggenmacher, supra note 23 a la p. 316.

* Ibid. a la p. 317.

% Villers, supra note 6 & la p. 131.
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Toutefois, on y garde seulement la définition du ius naturale d’Ulpien pour I’associé a celles de jus
gentium et de ius civile de Gaius. Le résultat est discordant vu le raisonnement distinct de ces deux
auteurs. Mais, alors que I’on croit résout le probléme du naturalisme ou du positivisme du jus gentium en
écartant le positivisme d’Ulpien, Marcien recrée le debat en associant la création du jus gentium au
besoin spécifiques des humains résultants des contacts belliqueux ou commerciaux®’. Puisque le jus
gentium serait né de la guerre et que celle-ci est la condition premiére responsable de I’inegalité entre les
hommes, il assigne la guerre au jus gentium, puisque I’inégalité est incompatible avec le ius naturale ou
tous sont égaux a I”état naturel®. On y voit donc les signes avant coureurs du probléme interprétatif du
jus gentium en un droit bicéphale, comportant un droit primarium et un secundarium. Si cette vision
présentée par les auteurs explorés semble difficilement attaquable, c’est qu’elle a certainement un
excellent fondement juridique. Toutefois, il est intéressant de noter que I’ensemble de ces écrits suit un
cheminement semblable du code au Institutions, présentant auparavant la question pérégrine. Qui plus
est, aucun de ces auteurs ne S’attarde au fait que I’ensemble des pérégrins se voit progressivement
favorisés sous le Haut-Empire. Ses bases sont établies par Gaius Julius Caesar lorsqu’il est nommeé
dictateur & vie suite & sa victoire contre Pompéi en 48 av. JC. & la bataille de Pharsalus®, préparant ainsi
le chemin pour Octave qui fondera le pouvoir impérial a partir du 13 janvier 27 et qui le consolidera
définitivement en 23%.

En effet, des son accession au pouvoir, Caesar opere des réformes majeures. Notamment, il accorde la
citoyenneté a I’Espagne et la Gaule narbonnaise pour récompenser ses alliés et accélére la romanisation
des villes pérégrinnes*. Ce mouvement d’émancipation se poursuit au travers du Haut-Empire jusqu’au
1° siécle dans le Bas-Empire lorsque I’Edit de Caracalla étant le droit de cité & tous les hommes libres de
I’Empire. Puisque le Code, le Digeste et les Intitutions sont publiées au VI° siécle, a qui s’applique alors
le jus gentium ? Reste-t-il assez de pérégrins dans les quatre siécle suivants avec lesquels Rome interagit
pour justifier I’existence d’un régime de droit inter homines alors que ces relations sont maintenant
réglées par le ius civile ? De fait, si I’ensemble de I’Empire est sujet au ius civile, seuls les barbares face
auxguels Rome n’a comme interactions que le glaive et le pilum sont maintenant pérégrin. En toute
logique, le droit n’aurait normalement pas besoin d’étre constitué face a eux puisque la seule relation
d’un a Iautre est la défense de I’Empire contre les poussées barbares. La question doit donc étre examiné
a savoir si la conception d’un jus inter homines n’a pas réellement évoluée en un jus inter gentes durant
cette période expliquant pourquoi notre compréhension des Institutions, notamment, est incompléte du
fait d’un biais vers la conception initiale du jus gentium, mais I’ignorance de son évolution vue I’absence
de sources primaires décrivant cette évolution. Dans le contexte des circonstances historiques cette
question n’est pas seulement judicieuse, elle est primordiale. En effet, si le jus gentium ressort des
conditions créées par la guerre comme I’avance Marcien a la suite d’Ulpien, complétant ainsi Gaius, et
que la guerre était comprise comme I’exemple premier des relations internationales il n’est certainement

3" Haggenmacher, supra note 23 & la p. 319.

* Ibid.

% Pour une reconstitution de I’accession au pouvoir de César et sa victoire maitre contre Pompéi, voir J.W. Jordan, « Battle
of Pharsalus », (2001) Feb Military History [a paraitre en 2001].

% Gaudemet, supra note 5  la p. 270.

* Belleau, supra note 13 a lap. 7.
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pas fantaisiste de croire qu’une civilisation ayant un systéeme politique aussi développé ait pensé a
développer un corpus juridique pour régir ses relations avec d’autres peuples. Malheureusement, I’acces
aux sources primaires existantes étant restreinte et les textes potentiellement explicatifs n’ayant pas
survecus, il est impossible de confirmer ou d’infirmer ces dires. Néanmaoins, cette question n’est ni posée,
ni répondue par aucun auteur et laisse planer un vide historique de 400 ans. Sans avancer que la version
de ces auteurs est erronée, elle est sujette a caution. Elle repose sur une interprétation qui évite
convenablement cette question et méritera certainement une attention particuliere dans les recherches plus
poussées sur ce sujet*.

L’EVOLUTION AU MOYEN-AGE

Entre la chute de Rome en 476 et la mort de Justinien en 565, le systéme légal romain continue d’opérer,
quoique dans une proportion plus disparate en occident. Quant a I’Empire d’Orient, il poursuit
I’application du droit romain devenu byzantin jusqu’au onzieme siécle, soit a la chute de Constantinople
aux mains de I’Empire ottoman®. Durant la période de 535 jusqu’au douziéme siécle, le droit romain n’a
pas completement disparu. S’il est vrai que son systeme universel n’existe plus en occident, son influence
sur les divers droits féodaux est évidente. Néanmoins, il est tout aussi évident que la noirceur qui suit la
chute de Rome entraine une baisse des relations commerciales entre peuples, les guerres privées et les
épidémies a grande échelle, le tout s’inscrivant dans un vide institutionnel.

Progressivement, une organisation sociale cohérente ressurgie dans une échelle restreinte, permettant la
remise en état du commerce et le développement de I’économie. Avec cet élargissement des transactions,
le droit germanique et les notions de droit romain conservées ne satisfont plus aux besoins. La région de
Bologne connait ce développement et crée avec sa richesse une nouvelle école dont la réputation devient
rapidement trans-alpine. Le droit romain redevient un droit important par ses principes pour la
réglementation des affaires entre peuples.

Méme en Angleterre, limite occidentale et boréale de I’Empire romain, le droit romain survit durant toute
cette période. En effet, plusieurs recueils de lois démontrent clairement la connaissance du droit romain et
son incorporation dans le droit anglo-saxon. La différence avec le droit continental est que cette
connaissance est limitée principalement aux membres du clergé, ce qui résulte en une incorporation limité
dans le systeme légal anglo-saxon, d’ou son évolution vers un droit coutumier plus fort que le droit écrit
du continent. Sauf preuves contraires, il apparait que seul le Breviarium était connu, le droit justinien

*2 par exemple, I’ceuvre de Haggenmacher sur le sujet de la création du jus inter gentes. Il s’agit d’une thése, dont le but est
évidemment de prouver une proposition. Or, dans son chapitre sur le jus gentium (1X), il s’agit de prouver que Hugo Grotius
est le véritable pére du droit international, dans le contexte plus large de la relation de Grotius avec le concept de guerre
juste qui, quant & lui existe au moins depuis I’Edit de Milan en 313 et qui est la base de cette doctrine justificatrice de la
guerre sur une hase religieuse (voir Gordon, supra note 31 a la p. 14). Haggenmacher démontre un acharnement a prouver
gu’aucun auteur n’a pu avant lui déterminer le jus gentium comme un jus inter gentium. Or, ce chapitre saute de
I’interprétation romaine de Cicéro a Gaius sans considérer les deux cent ans qui les séparent, puis de Géius a Jusitien de la
méme fagon pour aboutir de Ia & I’interprétation canonique du jus gentium.

** M. de Savigny, Histoire du droit romain au moyen-age, tome 3, Paris, Charles Hingray Editeur, 1839, 414 & la p. 5.
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n’ayant pas percé**. Toutefois, s’il est connu du clergé, le droit romain n’est pas nécessairement favorisé
par la papauté®. Néanmoins, les travaux d’interprétation du jus gentium se poursuit par I’entremise de
commentateurs canoniques.

A la base, on retrouve d’abord Isidore, évéque de Séville, qui offre une définition du jus gentium dans son
De legibus. Il'y reprend dans I’ensemble la division du fas et du ius, en associant la lex divina au premier
et la lex humana au second. De cette distinction premiére, il reprend la division hellénique de Gaius en
associant ius naturale et ius civile et en leur opposant le jus gentium. Toutefois, il limite la porté du ius
naturale au humains seulement. Le jus gentium semble devenir pour Isidore une notion plus restrictive,
applicable a presque toutes les gentes a laquelle il offre une juridiction couverte sous une énumeration
précise, comprenant en particulier la guerre, la captivité, le droit des traité et des ambassades, puis
finalement le mariage interdit entre étrangers®®. Comme le fait remarquer Haggenmacher, cette
énumération cadre quasi-parfaitement avec la notion du droit international d’aujourd’hui. Toutefois,
comme il est mentionné plus haut, il réfute une vision d’un jus gentium qui serait inter gentes sur la base
que le dernier point de cette énumération, le mariage entre étrangers, fait « curieuse figure » dans cette
énumération. Il poursuit néanmoins : « ...venant apres les définitions du droit naturel et du droit civil, il
précede celle du droit militaire : devant logiquement se distinguer des trois a la fois, le droit des gens ne
pourrait se rapporter qu’aux relations inter gentes.» *’. Sit6t cette affirmation faite, il réfute cette
hypothese sur la base de I’état trop vague des sources utilisées par Isidore. Malgré cela, il termine sur
Isidore en confirmant que le jus gentium qu’il présente comporte des institutions relatives aux rapports
inter gentes, que ces institutions sont d’essence positive et que I’ensemble peut s’interpréter comme le
droit international au sens qu’il a aujourd’hui, mais qu’il faudra malgré tout un millénaire avant que ceci
soit interprété délibérément et consciemment par un auteur. En toute déférence, une telle argumentation
est incohérente et néglige sciemment I’attribution d’une vision inter gentes exprimee ainsi alors que le
texte original qu’il cite contient véritablement I’expression d’une telle vision®.

Suit ensuite Gratien qui reprend dans son Concordia les termes d’Isisdore, sauf pour sa division de la lex
humana. Dans celle-ci, il sub-divise comme Isidore cette loi humaine en constitutiones et consuetudo.
Dans cette derniére sub-division, il divise encore le droit entre les canons de I’Eglise et la loi des princes,
puis fait primer les premiers sur les secondes*®. De ce point et contrairement au cas sous I’Empire romain,
on se retrouve avec une définition du jus gentium bien définie mais dont le lien avec la notion de jus
naturale devient encore plus ambigué.

* M. de Savigny, Histoire du droit romain au moyen-age, tome 2, Paris, Charles Hingray Editeur, 1839, 263 & la p.103.

** Savigny, supra note 43 & la p. 70.

*® Haggenmacher, supra note 23 & la p. 323.

7 Ibid.

*8 Haggenmacher, supra note 23 & la p. 322 : « ius gentium est sedium occupatio, aedificatio, munitio, bella, captivitates,
servitutes, postliminia, feodora pacis, indutiae, legatorum non violandorum religio, conubia inter alienigenas prohibita. Et
inde ius gentium, quia eo iure omnes fere gentes utuntur. » [Nous soulignons.]

* Ibid. & la page 324, note de bas de page 1546.
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Il est certain que I’interprétation de Gratien résulte en grande partie des sources justiniennes de droit. En
effet, dés le haut moyen-age, au XI1° siécle, les Digestes, Intitutiones, les neuf premiers livre du code®®,
I’Authenticum et I’Epitome™". Ce raisonnement de Gratien s’inscrit, il faut le préciser, dans une synthése
de I’ancien droit qui inaugure le droit classique, la réforme grégorienne en étant le schisme.

Saint-Thomas d’Aquin reprend la vision isidorienne, mais la dépasse dans son raisonnement. 1l percoit le
jus gentium comme faisant partie de la loi humaine, soit, mais il poursuit en disant que I’ensemble de la
loi humaine provient de la loi naturelle, elle-méme étant le fruit de la loi divine. La portion de la loi
humaine concernant le jus gentium comporte quant a elle une relation privilégiée avec ce droit naturel
puisqu’il en découle par voie de conclusion, issue de la rationnelle naturelle®. Le droit des gens découle
donc du droit naturel en tant que conclusion d’un principe par lequel les hommes ne peuvent vivre en
société, en convivere, qu’a partir d’un discours rationnel et d’un accord sur les notions fondamentales.
Celles-ci incluent évidemment les lois qui régissent leurs interactions®,

Le raisonnement de Saint-Thomas d’Aquin se base principalement sur une conception de la vertu de
justice, plus apte a étre vue comme iustum que comme ius sous I’angle hellénique de dikaion d’Aristote.
Dans ce concept, le droit naturel demeure propre a tous les étre vivants, duquel il dissocie le droit des
gens qu’il affirme étre un produit de la raison et de I’utilité que I’homme en a. Une définition de ce qu’il
percevait comme le jus gentium est présenté par Schall comme : « the philosophic discussion of those
thing to be learned by reason and experience that are not merely unique to each particular polity. »**. Le
jus gentium reposerait ainsi sur des principes intelligibles pour et compris par les société civilisées qui
reconnaissent sont discours universel et obligatoire pour tous™.  Saint-Thomas d’Aquin fait donc un
lien entre le naturalis ratio de Gaius au travers d’un concept plus large de iustum naturale. Il voit donc un
droit commun a I’humanité, mais distinct du droit naturel en étant toutefois associé a un principe
supérieur par I’entremise de la raison naturelle®. I est clair que ces interprétations des ecclésiastiques
reposent en grande partie sur la volonté de I’Eglise de s’affirmer comme I’authentique successeur de
Rome et tend a créer un jus universum, soit une universalité de droit canon applicable a toute la chrétienté
sur la base de I’universalité des compilations justiniennes™”.

En fait, c’est au travers de I’utilisation du droit romain coutumier, puis de son incorporation progressive
au droit canon entre le 1X® et le XII° siécle, que I’Eglise assoit son pouvoir temporel avec une utilisation

%0 Savigny, supra note 44 a la p. 343. Les trois derniers livres, traitant du droit public, ne seront retrouvés que plus tard.

L p, Legendre, La pénétration du droit romain dans le droit canonique classique de Gratien & Innocent IV (1140-1254),
thése de doctorat, Faculté de droit, Université de Paris, 1964 [non-publiée].

*2 |bid. & la p. 328.

%% J.V. Schall (S.J.), « Natural Law and the Laws of Nations: Some Theoritical Considerations », (1992) 15 Fordham
International Law Journal, 997 a la p. 998. Il est a noter que (S.J.) désigne I’appartenance de J.V. Schall a la Société des
Jésuites, donc la doctrine de raisonnement logique tend évidemment & pénétrer I’ensemble de son texte.

** |bid. & la p. 1004.

> |bid. & la p. 1005.

*® Haggenmacher, supra note 23 a la p. 330.

> Legendre, supra note 51 & la p. 50. Quant & I’affirmation de I’Eglise comme successeur : « Ubi gentilium principes
habitant, illic ecclesiarum principes moratentor. » a la p. 38.
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subsidiaire du droit romain. Ce principe devient universellement reconnu au XI11° siécle®®. Le lien
d’Ulpien a Isidore, de ce dernier a Gratien puis a Saint-Thomas d’Aquin persiste dans la notion d’un droit
des gens qui désigne des lois et des meceurs mais qui devrait de plus en plus inclure la notion de justice. Le
résultat au XI11° siécle est que I’on parle de I’autorité de I’Eglise sur la race humaine et du droit de
I"alliance humaine™.

Ces positions sur le jus gentium évoluent peu entre le XI11I° et le XVI° siécle, le droit romain influencant
le développement du droit canonique et le tout demeurant dans une interprétation somme toute
conservatrice. Peu a peu, juristes et théologiens prennent compte des travaux de I’autre. Finalement, au
XVI° siécle, alors que la Renaissance prend découvre les terra nullus de I’Amérique, la question de
principes de droit communs a tous les peuples prend une ampleur nouvelle au contact des (amer)indiens.
Empreint d’une influence religieuse, mais dicté par une conscience juridique, le concept de jus gentium
prend un nouveau tournant qui le menera plus clairement au concept de jus inter gentes.

LA RENAISSANCE ET L’EVOLUTION SUBSEQUENTE

Francisco de Vitoria est certainement la figure de proue de ce renouveau. Figure toutefois difficile a saisir
du fat que sa propre pensée témoigne d’une évolution continue. En effet, au début de sa carriére
d’enseignement il semble suivre le raisonnement de Saint-Thomas d’Aquin. Toutefois, il diverge de sa
position de droit conventionnel positif entre les hommes car ce rapport de dérivation du droit naturel en
un droit consensuel le rend modifiable comme n’importe quel autre droit. De quasi-conventionnel, il fait
évoluer sa perspective dans un ordre quasi-légal. Ainsi, le jus gentium a force obligatoire tiré d’une
convention, mais aussi une force de loi car il comporterait des normes de portée universelle, édictées par
une sorte d’Etat supra-mondial et applicable en temps de paix comme en temps de guerre®.

Ainsi, le jus gentium positif qu’il supporte au début se transforme progressivement en un jus gentium qui
semble dériver en partie du droit naturel et qui d’un autre c6té semble s’y confondre. Le jus gentium
résulterait donc d’une convention entre les humains, d’ou sa force obligatoire, faits par des peuples
entiers et donnant ainsi naissance a des lois, d’ou sa force de loi. Pour justifier cette position il adhére aux
positions de Gaius et d’Ulpien, mais a une différence précise : il y substitut consciemment gentes a
homines®’. Ce faisant, il semble que Vitoria ai été clair sur la notion de normes s’appliquant non plus
seulement aux individus, mais aux Etats. Une fois de plus, Haggenmacher affirme qu’on ne saurait en
conclure que Vitoria pourrait y établir des telles normes, car de telles substitutions ont été faites

%8 A. Gauthier (0.p.), Le droit romain et son apport & I’édification du droit canonique, Ottawa, Faculté de droit canonique
de I’Université Saint-Paul, 1996, 169 a la p.7.

* |bid. & la p. 28.

% Haggenmacher, supra note 23 a la p. 337.

' F. de Vitoria, De Indis et de Ivre Belli Reflectiones, Reflectiones Theologicae XII, collection The Classics of
International Law, Washington (D.C.), The Carnegie Institution of Washington, 1917, 476 a la p. 257 ou il défini : «... quod
naturalis ratio inter omnes gentes consituit, vocatur ius gentium ...».
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auparavant par d’autres auteurs, sans en inférer un tel sens. Il maintien de plus que cet extrait en est un
fait manifestement de mémoire, expliquant la substitution imparfaite®.

Une fois de plus, il apparait plutdt pratique pour cet argument de passer sous silence les circonstances de
la rédaction de cet ouvrage par Vitoria. Il est alors titulaire de la chaire de théologie de la faculté de
théologie de I’'Université de Salamanque depuis 1526 et vit le plein bat de I’ére exploratoire ou de
nouveaux mondes sont découverts. Il semble plutét discutable, avec un écrit stipulant clairement une
intention joint a une période aussi propice a I’épanouissement intellectuel, que 1I’on puisse refuser de
considérer aussi arbitrairement cette comprehension. Particulierement si I’on considére que, dans ce
contexte, les mondes nouveaux comportent des « tribus barbares » auxquelles aucun Chrétiens ne
sauraient s’associer (voire s’abaisser).

Dans cette mentalité « d’eux et nous » comparative, mais ou I’on reconnait malgré tout le caractére
humain de ces peuplades, il est difficilement acceptable que I’on puisse aussi catégoriquement refuser
une telle interprétation.

C’est certainement I’interprétation qu’en fait Truyol Serra lorsqu’il interpréte les concepts et fondements
du droit des gens de Vitoria. Il traduit d’abord le jus gentium de Vitoria comme étant : « ...ce que la
raison a établi entre toutes les nations. »®. 11 I’interpréte comme donnant au jus gentium :

«le caractére d’un jus inter gentes, d’un ordre juridique qui S’applique aux groupes humains
indépendants en tant que tels; il crée, en définitive, le concept moderne du droit international. La
transition de ce droit moderne du droit des gens se trouve déja dans la définition du jus gentium donné par
SAINT ISIDORE DE SEVILLE... »*. [Nous soulignons.]

Truyol Serra fait méme reculer I’historique de cette notion jusqu’a Saint-Augustin qui écrit que :

« ...ce serait un bonheur pour le monde si, au lieu d’un empire universel comme I’empire romain de son
temps, il y avait de nombreux royaume menant une vie pacifique dans les limites de leurs espaces
naturels, tout comme au sein de la cité nous trouvons cbte a cote beaucoup de maisons habitées par de
nombreux citoyens. »*°.

Si I’on ne peut parler d’un concept juridique, il est néanmoins clair que la substitution au niveau
philosophique compare effectivement les royaumes a autant d’étres humains, d’ou le lien de la
substitution entre homines et gentes.

La controverse du caractere positif par opposition a un caractére universel issu du droit naturel se poursuit
tout au long de ce siécle, mais ce n’est qu’avec Suarez que le débat entre le caractére inter homines et
inter gentes du jus gentium réapparait en 1612.

62 Haggenmacher, supra note 23 & la p. 339.

8 A. Truyol Serra, Les principes de droit public chez Francisco de Vitoria, Madrid, Ediciones Culture Hispanica, 1946, 115
alap.47.

® Ibid.

% Ibid. & la p. 48. Il cite ainsi le passage de la Cité divine, livre IV, chap. 15.
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Il remarque que les institutions normalement attribuées au jus gentium ne tombe pas nécessairement
toutes sous le méme empire. Plutdt, certaines viseraient les relations entre les peuples alors que d’autres
ne se préoccuperaient que des relations entre les individus. De deux types de d’institutions, il déduit deux
types de jus gentium. D’abord un premier jus gentium apparenté au droit civil commun en ce qu’il
concerne des relations inter-individuelles comme le commerce, les contrats, etc., et un second a saveur
internationale, appelé droit des gens au sens propre®®.

Aprés maintes tergiversations par des interprétations différentes reprenant souvent les idees avancées
auparavant et régressant parfois, la notion de jus gentium se pose a la lumiére du droit de la guerre durant
la Guerre de Trente ans, au cours de laquelle Hugo Grotius écrit son ouvrage Le droit de la guerre et de
la paix®’.

Grotius reprend I’idée de deux jus gentium apparentés, mais distincts. Ainsi, il crée un premier jus
gentium primarium basé sur un droit naturel secondaire propres aux étres rationnels. Ce droit vise donc
les relations inter homines. Toutefois, il ne se comprend qu’a la distinction du jus gentium secondaire qui
se fonde sur le droit naturel commun au monde animal, résultat immédiat de la volonté divine.

Ce droit des gens secondaire est un droit composé du droit des gens et de droit civil. Il vise non pas a
assurer le bien commun des citoyens d’un Etat, mais bien & assurer le bien commun de la société formée
par I’Etat. Il dissocie donc du jus gentium initial un ensemble de régles qui demeure partie du droit civil
commun, qualifié de coutume recue plutdt que de droit et muable, et un véritable droit des gens
secondaire qui obligerait les Etats & la maniére d’un accord immuable. Ce droit des gens secondaire est
donc international et positif en vertu du consentement tacite des Etats®® et qui se développe pour ancrer
fermement les bases du systéme juridique régissant les Etats-nations issus de la Paix de Westphalie de
1648.

De ce point, il ne s’agit plus de savoir s’il existe un jus gentium inter gentes, mais bien a le définir.
Zouche propose une telle définition dés 1650. Ce serait un droit :

« ... which natural reason has established among all men is respected by all alike and is called the Law of
Nations as being a law which all nation recognize as the jurist Gaius said. In the first place; it is the
common element in the law which the people of a single nation use among themselves; inasmuch as of
individual men some are free, others slaves (...) secondly, it is the law which is observed in commun
between %rginces and peoples of different nations (...) laws of the latter | choose to describe as ‘jus inter
gentes’. »°",

¢ Haggenmacher, supra note 23 & la p. 349.

" H. Grotius, Le droit de la guerre et de la paix, tome 1, trad. par J. Barbeyrac, Amsterdam, Pierre de Coup, 1724, 518.

% Haggenmacher, supra note 23 & la p. 359.

% R. Zouche, luris et ludici Fecialis, sive, luris Inter gentes, et Quaestionum de Eodem Explicatio, collection The classics
of International Law, Washington (D.C.), The Carnegie Institution of Washington, 1911, 186 a la p. 1.
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Textor compléte aussi les propos de Grotius en affirmant que le droit des gens est ce qui a recu une force
obligatoire du consentement de toutes ou du plus grand nombre de toutes les nations et que ce
consentement peu étre express ou implicite™.
Cette interprétation est reprise par de Vattel en 1758 lorsqu’il écrit :

« Les Nations, ou Etats sont des corps politiques, des sociétés d’hommes libres (...) Une pareille société a
ses affaires et ses intéréts, elle délibére et prend des résolutions en commun; et par la elle devient une
personne morale, qui a son entendement et sa volonté propre, et qui est capable d’obligations qui
répondent & ce droit... »"*,

Suivant notre conception contemporaine du droit international, les Etats sont donc les acteurs au sein de
ce droit et y sont soumis. Evidemment, plusieurs autres définitions, explications, théories, etc., seront
proposées par maints auteurs, que ce soit Wolff, Westlake, etc. Un auteur laissera un héritage particulier
dans ses écrits quant a sa vision de I’évolution du droit des gens, mais surtout par la création d’une clause
qui I’améne au-dela de ses principes premiers. Ainsi, G.F. de Martens publie dans son Précis de droit des
gens’® que le droit des gens est divisé en des sources conventionnelles et coutumiéres, se basant
largement sur les écrits de Kluber™ et confirmant le développement du droit international public.

Néanmoins, c’est lors de sa participation a la rédaction des Conventions de la Haye de 1899 que Martens
fait faire un pas en avant au jus gentium en proposant une clause maintenant connue sous I’appellation de
clause Martens et aujourd’hui reprise dans les Conventions de Genéve :

« La dénonciation vaudra seulement a I'égard de la Puissance dénoncante (sic). Elle n‘aura aucun effet
sur les obligations que les Parties au conflit demeureront tenues de remplir en vertu des principes du
droit des gens tels qu'ils résultent des usages établis entre nations civilisées, des lois de I'numanité et
des exigences de la conscience publique. »"

Ce faisant, Martens compleéte le cercle et remet les principes du jus gentium comme principes directeurs
de I’agissement des Etats, méme en temps de conflits armés.

CONCLUSIONS

La notion de jus gentium a été et demeure dans une certaine partie difficile a cerner historiquement.
Toutefois, il est clair au vue des sources examinées ci-haut qu’il y a effectivement eu une évolution
partant d’une notion historique descriptive vers un concept de norme générale de droit, celle-ci ayant
comme objet les relations d’abord inter-individuelles, puis inter-étatiques.

™ J.W. Textor, Synopsis Juris Gentium, tome 1, collection The Classics of International law, Washington (D.C.), The
Carnegie Institution of Washington, 1916, 349 a la p. 2.

™ E. de Vattel, Le droit des gens ou principe de la loi naturelle appliqués & la conduite et aux affaires des Nations et des
Souverains, tome 1, Paris, Librairie de Gaullemin et Cie, 1863, 644 aux p. 71 a 75.

2 Martens, supra note 72 & la p. 43. \

3 ].-L. Kluber, Droit des gens modernes de I’Europe, 2°™ édition, Paris, Gaullemin et Cie, 1874, 573 alap. 7.

™ Conventions de Genéve du 12 ao(t 1949 aux articles communs 63 de la Convention I; 62 de la Convention II; 142 de la
Convention 11 et 158 de la Convention 1V.
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Le but de la présente recherche était d’exposer le contenu de ce concept Iégal. L’examen de cette notion
en droit romain a démontré qu’il s’agissait d’un concept plutdt vague, mais qui consistait a contourner
I’absence de reconnaissance juridique des étrangers n’ayant pas de statut juridique face a Rome. Il ressort
de cet examen qu’il s’agissait véritablement d’un droit positif inventé et/ou toléré par Rome pour faciliter
les échanges et garder la paix sociale. Il appert aussi que cette notion a évolué lentement pour dépasser,
consciemment ou inconsciemment le cadre de son sens premier, limité aux simples relations
individuelles. Le jus gentium devient d’un droit des étrangers un droit qui pénetre le droit romain pour
I’imprégner et évoluer avec lui. De méme, il est évident que le vide historique séparant I’octroi de la
citoyenneté aux pérégrins jusqu’a la rédaction des textes Iégaux sous Justinien mérite une attention plus
poussée que ce qui est présentement disponible dans les sources secondaires.

Il ressort ensuite que I’évolution au moyen-age s’est fait avec de petits sauts en avant souvent
accompagné de reculs. Le développement du jus gentium est une des sources du développement au
niveau du droit canonique, mais le droit canonique est aussi une source du développement du jus
gentium. Il s’agit véritablement d’une relation symbiotique comme c’était le cas en droit romain. Ce qui
apparait clairement malgré les démentir de certains auteurs, c’est que la compréhension du concept de jus
gentium comme notion évolutive vers le jus inter gente est mieux comprise qu’il est argumentée.

De plus, il apparait clairement que les premiers balbutiements du droit international ressortent
véritablement des idées proposées des le haut moyen-age, mais qu’elles sont simplement développées de
facon plus détaillée a la Renaissance, particulierement avec Vitoria.

De son évolution d’un concept limité au relation entre étrangers ou entre citoyens romains et étrangers, le
jus gentium a évolué dans un concept de droit international qui fait des Etats ses sujets et qui a force
obligatoire sur tous. Mais ce droit des gens secondaire n’a pas totalement éclipsé la notion primaire des
relations inter-personnelles. Comme le signale la clause Martens qui demeure un instrument applicable
du droit international, particulierement au niveau du droit international humanitaire applicable en temps
de conflits armés, mais aussi au droit de la Haye sur la réglementation des méthodes et moyens de
combat. En effet, cette clause continue de soumettre le comportement individuel aux normes de la
conscience publique.

Une telle clause a une importance particuliere, particulierement dans le cas du vide juridique entre
I’applicabilité des normes de protection des droits de la personne et celle du droit des conflits armés. De
telles normes obligatoires ayant force de loi sur une base coutumiere permet d’empécher les violeurs du
droits des conflits armés et/ou du droit de la personne de se soustraire a la justice. C’est pourquoi il est
important de continuer a étudier le concept primaire parallelement a I’évolution du systéeme général qu’est
devenu le concept secondaire.
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LAW, WOMEN’S SUBORDINATION AND CHANGING FACE
OF THE TURKISH LEGAL SYSTEM IN THE EXAMPLE OF
ARTICLE 434 OF THE TURKISH CRIMINAL CODE

by

DR. GULRIZ UYGUR* & DR. TURKAN YALCIN SANCAR*

INTRODUCTION

Women face discrimination arisen not only from custom and social morality, but also from law.
One of the reasons for this is the relationship between law and patriarchy. Indeed, in the under-
developed countries, one can easily see that the law reflects patriarchal social order and culture. As
Diane Polan rightly stated, “...any legal system that developed in a patriarchal culture,...would be,
by definition, a patriarchal institution”. With regard to the concept of patriarchy, we move on Janet
Rifkin’s definition. By patriarchy, she means “any kind of group organization in which males hold
dominant power and determine what part females shall and shall not play, and in which capabilities
assigned to women are relegated generally to the mystical and aesthetic and excluded from the

practical and political realms, these realms being regarded as separate and mutually exclusive?.

In respect of relationship between law and patriarchy, law is considered as a means, which
reinforces male supremacy. This claim is supported by the views of Nadine Taub and Elizabeth M.
Schneider, who examine the relationship between law and male dominance. They insist on two
aspects of the law’s role in relation to women’s subordination. They say: “It first considers the way
the law has furthered male dominance by explicitly excluding women from the public sphere and by
refusing to regulate the domestic sphere to which they are thus confined. It then examines the way
the law has legitimised sex discrimination through the articulation of an ideology that justifies
differential treatment on the basis of perceived differences between men and women™*. It is true that
legal means have been used to exclude women from the public sphere or to provide limited
opportunities to them in this sphere. It is also true that law’s absence from the private sphere
furthers male dominance. These are the examples of direct role of law connected with the
encouragement of male dominance. Further, law also indirectly encourages male dominance.
According to Polan, “Over the past century, the legal system has rejected some of its most blatant
sexist notions and expressions without ceasing to reinforce male power and female subordination

* Associate Professor in Philosophy of Law, University of Ankara, Faculty of Law.

* Associate Professor in Criminal Law, University of Ankara, Faculty of Law.

! Diane Polan, “Toward a Theory of Law and Patriarchy”, Feminist Legal Theory Foundations, Ed. D. Kelly Weisberg,
Temple University Press, Philadelphia, 1993, pp.419-426, p.420.

2 Janet Rifkin, “Toward a Theory of Law and Patriarchy”, Feminist Legal Theory Foundations, Ed. D. Kelly Weisberg,
Temple University Press, Philadelphia, 1993, pp.412-418, p.412.

® Nadine Taub-Elizabeth M. Schneider, “Women’s Subordination and The Role of Law”, The Politics of Law A
Progressive Critique, Ed.David Kairys, Pantheon Books, New York, 1990, pp.151-176, p.151.
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For this reason, it is essential to examine and try to understand the less direct and instrumental ways

in which the legal system operates to perpetuate male supremacy™.

Since Turkish legal system gives place to sexist notions and expressions, we prefer to stress here the
direct role of the law, which is related to the consolidation of male dominance through legal means.
In this respect, legal rules clearly make discrimination between sexes by subordinating women on
the one hand, and through judicial decisions, which are in favour of men, on the other. As an
example of this role of the law, in this essay, we would like to examine Article 434 of Turkish
Criminal Code.

Turkey has appropriate conditions in favour of men. It is a developing Islamic country with strong
custom and traditions, which support male dominance. Nevertheless, despite these unfavourable
circumstances, Turkey endeavours to strengthen the legal position of women. One of the reasons for
this is Turkey’s aspirations for the European Union (EU) membership. Since Turkey is a candidate
country for the EU membership, it has to meet certain criteria, including approximation to the EU
standards in terms of gender equality, in the pre-accession process. Thus, during last years, Turkish
Parliament has adopted several laws with a view to harmonising Turkish legislation with that of the
EU. These legal changes help to dissolve male dominance in the Turkish legal system. We can see
the influence of the EU accession process in the reasoning of the amendments made to constitution
and statutes. For example, one of the underlying reasons for the constitutional amendment made in
2004 is to ensure harmonisation between the Turkish Constitution and the criteria set by the EU.
Beside these, the rise of women’s movement begun in the last decades in Turkey has influenced the
changes that have occured in politics and law which had long reflected male dominance. In fact,
today, because of the requirements of the EU, women’s movement has a stronger position to
influence law and politics in Turkey than before.

In this article, first, we will present a summary of the Turkish legal system. Because, without
knowing this system, it is difficult to understand the relationship between Article 434 and the other
rules. Secondly, we will describe the rights and the status of the women in this system. Thirdly,
connected with the other subjects, we will examine Article 434.

TURKISH LEGAL SYSTEM

Turkish legal system has followed the continental European pattern, prevalently based on written
laws. As a result of this, legislation constitutes the most important and large part of the system. In
the Turkish system, the Grand National Assembly has the sole authority to make statutes and
codes”.

Turkish legal system is based upon the hierarchy of norms. This system is like Hans Kelsen’s
hierarchy of norms. Accordingly, each norm takes its validity from the upper norm and thus, it
could not be contrary to that upper norm. In the hierarchy of enacted laws, the Constitution occupies

* See Polan p.421.
> Adnan Giriz, “Sources of Turkish Law”, Introduction to Turkish Law, Ed.T.Ansay-D.Wallace, Kluwer Law
International, The Hauge, 1996, p.5.
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the first place in Turkey. In this system, supremacy of the Constitution is accepted; namely, the
other rules shall not violate and conflict with it. For this purpose, the Turkish Constitution of 1961
introduced the judicial control of the constitutionality of laws and created a special court for this
function: the Constitutional Court. The Constitution of 1982 maintains the same system. Codes,
statutes, and international treaties to which Turkey is a party are subordinate to the Constitution.
According to Article 90 of the Turkish Constitution, international treaties, which are approved by
the Turkish Grand National Assembly and statutes are at the same level in the hierarchy of norms.
When the conflict arises between these, the judges and other officials who take legal decisions
should have recourse to general principles of law to solve this conflict. These general principles
include lex posterior, lex superior and lex specialis®. Connected with the conflict between statutes
and international treaties, these principles are lex posterior and lex specialis. While lex posterior
requires the application of the statute enacted later, lex specialis prefers the more specific statute.
But with the amendment of 2004, a clause is added to Article 90 of the Turkish Constitution.
According to this amendment, international treaties concerned with the basic rights and freedoms
have higher status vis-a-vis the statutes. Namely, a statute may not be contrary to international
treaties containing basic rights and liberties.

This amendment has significant implications for the present essay. For example, Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW) has been a part of Turkish
legal system since 1986. This international treaty conflicts with several provisions of the Turkish
Criminal Code. Following the constitutional amendment mentioned above, the rules of the Criminal
Code must be aligned with the CEDAW, since it contains basic rights and freedoms. Before the
amendment, most of the appeals lodged to the Turkish Constitutional Court, which aimed at
annulment of the rules discriminating against women, did not succeed. In these cases, the
Constitutional Court did not take into account the CEDAW’. But after the constitutional
amendment, judges and other officials who take legal decisions will have to take into account the
CEDAW and other international treaties that include basic rights and liberties. In other words, since
this amendment provides a higher hierarchical level for certain international treaties, judges and
legislators must take decisions which are not contrary to these.

In the hierarchy of norms, regulations and by-laws take place under the statutes and codes.
Customary rules play role only in a limited sphere of the Turkish legal system. For example, due to
the principle of legality (there is neither crime nor punishment without law) in criminal law,
customary rules do not come into existence. On the other hand, the Turkish Civil Code gives place
to them. But in interpreting and applying the rules connected with the criminal law, one could not
completely deny the influence of custom, morality and religion, as long as judges and other officials
have discretion. Since the legal realists, it has not been possible to defend a legal system in which
all the legal rules are determinate, and a formalist reasoning. Thus, it is natural to find legal

® Giriz, p.7.

" For example, the Constitutional Court rejected the claim that Article 438 of the Criminal Code is contrary to equality
principle laid down in the Constitution. This Article provided reduced penalties for men convicted of rape and
abduction, if the victim was proved to be a prostitute. The Court justified its decision by stating that harm of the
dishonest women is not the same as the harm of honest women. It is obvious that the Court did not take into account the
CEDAW in its decision. But this does not mean that the Constitutional Court has never done so. For example, in a case
concerning the annulment of Article 441 of the Criminal Code that criminalized female adultery, the CEDAW was
regarded relevant by the Constitutional Court.
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discretion in Turkish legal system. Accordingly, it is possible to coincide legal decisions reflecting
judges’ morals, religion, etc., when they use discretion.

WOMEN’S LEGAL STATUS

Turkey has a dominantly Muslim population. However, Turkish legal system is not based on Islam.
Since 1937, secularism has been established as a constitutional principle. This principle prevents the
effects of Islam on Turkish law. In other words, Turkey has a secular legal framework. As a result
of this, women’s legal status in Turkey should not be assessed in the context of religion. Further,
Turkish basic codes/statutes were taken directly, of course with necessary adaptations, from the
Western European countries. For example, Civil Code was taken from Switzerland, Criminal Code
from Italy. Thus, the male dominance in Turkish legal system may not be considered in the context
of religion. But there is always a possibility that interpretation and application of legal rules could
be affected by religion. Moreover, the process of making statutes or codes could not be isolated
completely from the influence of the religion®.

Turkish Constitution gives place to the principle of equality, which includes also the sex equality.
According to the Article 10 of the Constitution “All individuals are equal before the law,
irrespective of language, race, color, sex, political opinion, philosophical belief, religion and sect, or
any such consideration”. This Article has been interpereted generally as formal equality. As Thomas
W. Simon rightly stated, “formal equality relies on thinking of equality in formal terms™.
Obviously, it is not enough to preclude male dominance in actual life and, thus, we need substantive

equality.

In 2001, a clause was inserted to the Article 41 of the Constitution, which reads as follows: “The
family is the foundation of Turkish society and it is based on the equality of spouses”.

Further, in 2004, another amendment was made to the Article 10 of the Constitution, which
introduced the following provision: “Women and men have equal rights. State is responsible to
bring this equality into life”. This provision may seem close to formal equality. But, if we examine
the reasoning of the amendment, we can see it aims to provide substantive equality between men
and women. This reasoning refers to the Article 23 of the EU Constitution which states: “Equality
between men and women must be ensured in all areas, including employment, work and pay. The
principle of equality shall not prevent the maintenance or adoption of measures providing for
specific advantages in favour of the under-represented sex”.

Together with this reasoning, we may claim that in the Turkish legal system statutes and other legal
acts must not violate formal and substantive equality. But contrary views may also be put forward:
Since the reasoning of a statute is not an integral part of it, it does not have a binding power for

8 For example, recent discussions on adultery (as to whether it should be criminalized or not) dominated the
negotiations in the Turkish Grand National Assembly during the adoption of the new Criminal Code. As has been stated
above, adultery has not been illegal in Turkey since 1996. The proposal given by the government to criminalize adultery
after eight years, in the absence of any pressure from the public, is mostly explained with the Islamic-conservative
structure of the ruling party.

® Thomas W. Simon, Law and Philosophy: An Introduction With Readings, McGraw Hill, 2001, Boston, p.365.
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judges and legislators. Thus, they may not take into account of requirements of substantive equality
between the sexes. On the other hand, the amendment made to the Article 90 of the Constitution
accords constitutional value to international treaties connected with the basic rights and liberties.
For example, since CEDAW requires substantive equality, we may say that in Turkey judges and
legislators should take into account of it™.

Following the amendments to the Turkish Constitution, one may expect not to face legal rules,
which discriminate clearly between the sexes. But, despite the formal sex equality enshrined in the
Turkish Constitution since 1961, women’s equality was disregarded by the statutes. It is possible to
observe this in the example of two basic codes in Turkish legal system, namely the Criminal Code
and Civil Code, previous to their amendment. This unconstitutional situation has changed in the last
decade. More recently, on 22 November 2001, the Turkish Parliament passed a new Civil Code.
This Code abolished several provisions of the former Code, which were clearly contrary to equality
principle. For example, a provision of the former Civil Code reads as follows: “The husband is the
head of the family”. Thus, it was allowed to establish the male dominance in the family life. There
are also changes regarding the position of women subsequent to the adoption of the new Turkish
Criminal Code, which will be examined below.

ARTICLE 434 OF THE FORMER CRIMINAL CODE

A new Turkish Criminal Code was adopted by the Turkish Grand National Assembly on 26
September 2004. It is going to enter into force in April 2005. The current Criminal Code allows
discrimination between the sexes and encourages male dominance. For example, it gives place
sexual assaults against women under the heading of “Felonies Against Public Decency and Family
Order™. It reflects the State’s viewpoint towards women, since the provisions under this heading do
not protect physical integrity, freedom of sex, health etc. of the victim, but family order and public
morality. It is possible to discern the reasoning underlying these provisions, which approach the
women only in the context of the family and community. Thus, women is not considered as an
individual, but part of the society. Moreover, provisions under this heading aim to protect women’s
honour, which is shaped by the custom and morality, and identificated mostly with the women’s
virginity. Then, in the Turkish Criminal Code in force, sex crimes have been regarded as not
harming women’s physical integrity, but their honour. Article 434 is an example of this.

Article 434 of the Turkish Criminal Code states: “If the abducted or detained girl or woman and one
of the accused or convicted get married, the public prosecution initiated against the husband or if
the sentence has been pronounced, the punishment shall be suspended.

If, before the termination of the period prescribed by law, the couple get divorced on ground of a
reason unjustly caused by husband, the prosecution shall be renewed. If a sentence was previously
rendered, the punishment shall be executed.

9 Brad R. Roth says, “CEDAW seeks, through a wide range of affirmative measures, to effectuate a substantive
equality of women in all realms of social life”. See Brad R. Roth, “CEDAW as a Collective Approach to Women’s
Rights”, Michigan Journal of International Law, Vol.24, 2002-2003, p.192. Then, we can say that Turkish legal rules
should contain measures that make possible the substantive equality. For example, legal rules should prevent traditional
social forms causing the subordination and oppression of women.
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Circumstances requiring the suspension of the public prosecution or punishment against the accused
or convicted who got married, also require the suspension of the public prosecution or the
punishment against participants”.

This Article can be summarized in the following way: If a woman is raped by more than one
person, the marriage of one of the assailants with the victim prevents criminal liability. In the
reasoning of this Acrticle, it is stated that it aims to protect victim by obliging the rapist to marry her.
Thus, the consequences of her loss of honour will be minimized and interests of the family will be
protected. In other words, since the victims of rape have very little chance to marry in the traditional
segments of the society, it is thought to be the best solution. In this way, she will have a family
through the enforcement of the State and, as a result, the honour of the society and family will also
be protected. According to this approach, women lose their honour when they are raped and the way
to compensate this loss of honour for them is to marry their rapist or to die.

Article 434 protects patriarchal order and its concept of honour. Since woman is not regarded as an
individual or an autonomous person, family and society determine her life. For example, marriage,
particularly in Eastern Turkey, is decided by the family. No doubt, in a situation connected with
Article 434, the family do not give her a say regarding the marriage decision, i.e. it compels her to
marry. Societal pressure on women to obey family’s decision is most powerful in this case. If she
does not obey this decision, she is forced to die or killed by a member of the family. In this last
case, we face an example of honour crimes. In these crimes, women are killed in the name of
honour: “The killing of women and girls occurs when a woman allegedly steps outside her socially
prescribed role, especially, but not only, with regard to her sexuality and to her interaction with men
outside her family”**. The main reasons for honour killings are: “the involvement of a girl in an
affair with a man despite parental dissaproval, bearing an illegitimate child, leaving her husband
and escaping with another man, becoming pregnant outside marriage, being a prostitute, etc.” *.

Honour crimes are a social issue in Turkey and reflect clearly male supremacy. The origins of these
crimes lie down not only in the religion and custom; legal norms (like Article 434 of the Criminal
Code) also encourage them. On the other hand, judges and other officials are influenced by custom,
religion and morality. Thus, it may be expected that they reflect these in their decisions, in
particular, when they use their discretion.

Shortly, Article 434 of the Turkish Criminal Code is an example of the law’s direct role concerned
with the subordination of women. This Article shows that woman is not regarded as an independent
person, but conceived as man’s property. It also encourages patriarchal relations and prevent
women’s gaining self-reliance, namely, it reinforces their dependence on men. Lastly, it is an
example that male dominance in this country is supported by law, custom and morality.

However, the new Criminal Code, which will enter into force in April 2005, aims to change this
face of law. To this end, the Code punishes sex discrimination. Previous to this Code, there is no
legislation containing such a provision.

“v/iolence Against Women: 10 Reports/Year 2003,
http://www.omct.org/pdf/vaw/publications/2003/eng_2003_09_turkey.pdf
2 Turkey, http://www.ihf-hr.org/viewbinary/viewdocument.php?doc_id=2073
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The new Criminal Code does not give place to Article 434 and other rules, which directly support
male dominance. Further, sexual assaults against women are classified by the Code as “Felonies
Against Individuals”. These changes mean that women will be regarded as individuals like men in
the legal system and the direct role of law connected with the male dominance will begin to
diminish in Turkey. Nevertheless, these changes reflect the formal equality. In terms of substantive
equality, they can hardly be regarded as adequate to prevent the male dominance.

CONCLUSION

From the first years of the Turkish Republic, men and women have been conceived as equal beings
in respect of having rights and duties. The equality principle in the Constitution reflects this
approach. However, until recently, Turkish legislation has been discriminating between sexes and
supporting male dominance in spite of this principle, which we tried to show by means of Article
434. This situation has begun to change with the rise of women’s movement in Turkey. Turkey’s
prospect of membership to the European Union had also an accelerating effect on the adoption of
legal rules in favour of women. These new rules improved and strengthened women’s position in
Turkey. However, since these changes have been made as a result of the membership requirements
of the European Union, people do not have any inherent meanings of these changes in their life, at
least in the short period.

Shortly, the legal system in Turkey is begun to lost its direct role connected with the male
supremacy. But, law will maintain its indirect role to support male supremacy, until the basic
structure of the society lose its patriarchal order. For this reason, specific legal training for judges
and other lawyers on gender issues should be given priority.
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THE RULE OF LAW IN EU

by

Dragana Corié¢*

« The rule of law is better than that of any individual. » Aristotle
INTRODUCTION

The rule of law is an ancient ideal ,first posited by Aristotle ,as a system of rules inherent in the
natural order. It continues to be important normative ideal , especialy in these days,when crisis are
dominant in most of the world.It refers to legal framework operating in modern societies.

The rule of law implies that government authority may only be exercised in accordance with written
laws, which were adopted through an established procedure. The principle is intended to be a
safeguard against arbitrary rulings in individual cases. Maybe the most famous definition of the
concept of rule of law was laid down by Albert Venn Dicey’ in his Law of the Constitution in
1895 :
« When we say that the supremacy or the rule of law is a characteristic of the English
constitution, we generally include under one expression at least three distinct though kindred
conceptions. We mean, in the first place, that no man is punishable or can be made to suffer
in body or goods except for a distinct breach of law established in the ordinary legal manner
before the ordinary courts of the land. ... every official, from the Prime Minister down to a
constable or a collector of taxes, is under the same responsibility for every act done without
legal justification as any other citizen ... and all subordinates, though carrying out the
commands of their official superiors, are as responsible for any act which the law does not
authorise as is any private and unofficial person.»

Those who make and enforce the law are themselves bound to adhere to it. The supremacy of law
means that all persons (individuals and government) are subjects to law and must uphold it. This
concept includes some of the most imporatant ideas, such as:a concept of justice which emphasises
interpersonal adjudication, law based on standards and the importance of procedures, restrictions on
the exercise of discretionary power, prospective and not retrospective legislation, an independent

* Assistant at the Law Faculty of the University of Novi Sad, Serbia and Montenegro.

The Australian Achievement: From Bondage to Freedom, Mark Cooray, http://www.ourcivilisation.com/
cooray/btof/index.htm. For example, the saying "Maa on lailla rakennettava" (By law shall this country be built)
represents one of the basic principles of Finnish history. According to that, “there shall be strict compliance with the
law in all official functions.” The Legacy - the Rule of Law , official site of Ministry of Justice, Finland

Z Law of the Constitution (London: MacMillan, 9th ed., 1950), 194, and Wikipedia-free encyclopedia , see also:
Ljubomir Tadi¢: Metamorfoze pravne drZave, Beograd,1991, ppg. 7-8.
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judiciary, the exercise by Parliament of the legislative power and restrictions on exercise of
legislative power by the executive,an underlying moral basis for all law? etc.

According to Dicey, rule or supremacy of law was firmly established in England before the end of
the sixteenth century, when liberalism as a political and social philosophy had not even existed .As
an opposite of government arbitrariness it might have provided a strong institutional and cultural
support for the birth of liberalism in England, whose core teachings included the doctrine of limited
government and the right of revolution®. The second meaning of rule of law, according to Dicey, is
equality before law. Every man, whatever be his rank or condition, is subject to the ordinary law of
the realm and amenable to the jurisdiction of the ordinary tribunals. Nobody can escape thereby
from the duties of an ordinary citizen. To Dicey, even in 1915 this principle of rule of law was not
universally true among the liberal democratic countries of Europe. The third meaning of rule of law
could be formal ( that all rules, procedures and decisions can be deduced from the legal system
itself) or procedural( as due process of law). °

But nothing special can be said of the "justness” of the laws themselves.The aim of this principle is
to show how the legal system upholds the law. Sometimes it is better to have even unjust laws, than
none.lt is considered as a pre-requisite for democracy, and as such, has served as a common basis
for human rights discourse. Rule of law refers to «an effective justice system that is accessible,
transparent, impartial, independent, efficient and that is supportive of, and reinforced by, the
democratic application and enforcement of the law and strengthens promotion and protection of
gender equality»®. We may say that «there is no peace without justice, and there is no justice
without the rule of law»’, because all other social values are united in this principle.So, if there is
an erosion of rule of law , in any sence, there is also erosion of all social values.

The rule of law requires both citizens and governments to be subjects to known and standing laws.
The request for «the good governance» first came from the microeconomic theory, which was
stated from thr World bank in 1990°, and it was based on the rule of law. It is very clear that rule of
law and economic stability and development depend on each other, but this conception makes it
even clearer.The supremacy of law also requires generality in the law. This principle is a further
development of the principle of equality before the law. Laws should not be made in respect of
particular persons. As Dicey stated, the rule of law presupposes the absence of wide discretionary

® Ibid, Leslie Friedman Goldstein, Judge Hugh M. Morris : The Rule of Law and federative Unions, Presented at the
Center for the Study of law and Society, Berkeley, CA, April 14, 2003

* The right of revolution is considered one of most important rights in a federal state, which means possibility for all
member states to appart from orignal federation.Furthermore, this right is used to determine the right of people to stand
against any unfairness or unjust act or law of goverment.In both of cases it is a violent way for people to show their
disagrement with official policy. R.Luki¢, B.Kosuti¢, D. Mitrovi¢: Uvod u pravo, Beograd, 2001, pp.75-97.

® According to Weber, only a formally rational legal system can achieve “legal domination" (rule of law) through
consistent application of general rules, because only a formally rational legal system can maintain a "consistent system
of abstract rules" that is necessary for rule of law.

¢ Balkans Rule of Law Concept Paper ,www.acdi-cida.gc.ca

" Statement by H.E. MR. Dirk Jan Van Den Berg (Ambassador, permanent representative of The Netherlands to the
United Nations, on behalf of EU): The rule of law and transitional justice in conflict and post-conflict societies , Report
of the Secretary-General (S/2004/616) at the Security Council (New York)

& Promoting the Rule of Law-France in the World, a brochure of the French goverment.
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authority in the rulers, so that they cannot make their own laws but must govern according to the
established laws. Those laws ought not to be changeable, at least not so easy. Stable laws are a
prerequisite of the certainty and confidence which form an essential part of individual freedom and
security. Therefore, laws ought to be rooted in moral principles, which cannot be achieved if they
are framed in too detailed a manner.

The idea of the supremacy of law requires a definition of law (to which the above principles may go
some way). This must include a distinction between law and executive administration and
prerogative decree. A failure to maintain the formal differences between these things must lead to a
conception of law as nothing more than authorisation for power, rather than the guarantee of liberty,
equally to all.

On the other hand,as Hayek have put it’, rule of law means that a government in all its actions is
bound by rules fixed and announced rules which make it possible to foresee with fair certainty how
the authority will use its powers in given circumstances, and to plan one's individual affairs on the
basis of this knowledge. Ratio for this principle is that, first, the government should not be allowed
to abuse its power by punishing individuals for political or other conveniences; second, it would be
very unjust for the government to punish someone for behavior that was recognized as criminal at
the time of commission (it would be retro agere); third, if we punish individuals in that way, it
would result in so many uncertainties that it would create great inefficiencies.

There have been a few critics of the concept of rule of law. One is that by focusing on the
procedures used to create the law, one loses sight of the content and consequences of those laws™.
Another, which has been advised by critical theorists, is that the concept of rule of law is merely a
method by which the ruling classes can justify their rule, because they are in charge of determining
which laws get passed or not.In other words, they argue that the rule of law is in reality the rule of
those people who have the power to make or change laws. Here we can recall on Lasky’s statement,
that nature of the state could be recognized by the values that are being protected by state laws.

Yet another criticism focuses on the emphasis that rule of law places on the prevention of arbitrary
action, while giving legitimacy to all actions performed "according to the law", even when most
people would oppose those actions™. Some theorists think that rule of law, as an idea and as a kind
of the state has a lot of lacks, and that only the idea of «the welfare state» could save the state'?.
Still, principle exists and it is considered today as one of the most important principles and also a
big political question.

° Bo LI: What Is Rule of Law?, Perspectives, Vol.1 Ne 5. Hayek accepted the liberal view of rule of law, which was
stated by Dacey, but claiming that it may consists of three principles: legal equality, legal security and generality of
laws. L.R.Basta: Politika u granicama prava, Beograd, 1984, ppg. 93-95.Also:William P Baumgarth:Hayek and Political
Order: The Rule of Law, Journal of Libertarian Studies, VVol.2, Nr.1, pp 11-28, Pergamon Press, Printed in Great Britain
,1978.

19 From Wikipedia, the free encyclopedia.

1 Ipid.

12 Nedovi¢ Slobodanka: Drzava blagostanja, Beograd, 1995., pp.11-15.
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As evidence to support these objections, the following example is often given: if an authoritarian
government commences legal action against a political dissident, that action may not be arbitrary ,
and it may be made exactly according to the law, but it may still be objectionable.”In other words,
that action can be legal, but not legitimate. The rule of law demands existence of both qualities:
legality and legitimacy.

THE MINIMAL CONTENT OF THE RULE OF LAW

The keystone of the rule of law is the idea of the government of laws rather than the government of
men**. It means that there is legal control over human discretion. The existence of widespread
discretion is therefore directly opposite to the existence of a liberal order. Discretions need to be
exercised on the basis of justice or some real justification or even of mere reason. Where there are
fixed laws there is (more or less) certainty, there is certainly impartiality (equality before the law)
and consistency. A person may stand upon his legal rights without fear or favour.

Discretion, on the other hand, undermines justice. It goes together with maxima nulla poena,
nullum crimen sine lege, meaning that no man can be prosecuted for offence that is not determined
in written law for such, as well that no man can be punished on the way that is not legally
approved.Also, laws should apply prospectively and not retroactively. Retroactivity destroys the
certainty of law. It is arbitrary and vindictive, and undermines all other characteristics of the rule of
law. An independent judiciary is also required together with the principle of dividing goverment
powers, as constitutive parts of this normative idea.™

The rule of law is possible only if a number of human and citizen’s freedoms are guaranted and the
process of their realization goes without interruptions( for example: political pluralism, the freedom
of speech, the freedom of movement inside country borders, etc). The executive must be capable of
establishing the social and economic conditions necessary for the life in society™®

Very important is the difference posited between "rule by law™ and "rule of law" . In the first case,
under the rule "by" law, law is an instrument of the government( whether it is democratic or
authocratic), and the government is above the law.On the other hand, under the rule "of" law, no
one is above the law, not even the government.The authority of law here depends on its degree of
autonomy.'’. As an autonomous legal order, rule of law has at least three meanings. First, rule of

3 From Wikipedia, the free encyclopedia

Y R.Luki¢, B.Kosuti¢, D. Mitrovi¢: Uvod u pravo, Beograd, 2001., ppg: 117-127.

> The independence of justices and judiciary in whole is not only the legal question, and is not suposed to be resolved
only in that way. It is also important cultural question, that implies to the whole community». See: Gustav Radbruh:
Filozofija prava, Beograd,1980, pg.283.

16 Democratisation, the rule of law respect for the human rights and good governance: the challenges of the partnership
between European Union and the ACP States, paper of European Commission Ne 146/98, pp. 7

" Bo LI: What Is Rule of Law?, Perspectives, Vol.1 Ne 5. It is, the degree to which law is distinct and separate from
other normative structures such as politics and religion. Also : Justice and the Rule of Law: The United Nations Role,
Statement in the Security Council by H.E. Ms. Inga Eriksson Fogh, Ambassador and Chargée d' Affaires a.i. of Sweden,
30 September 2003.
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law is a regulator of government power. Second, rule of law means equality before law. Third, rule
of law means procedural and formal justice.

THE RULE OF LAW AS PRINCIPLE IN EU DOCUMENTS

The European Court of Justice has stated once that the Community is based on the rule of law ,
which is subject to judicial supervision'®. The Community is governed by the rule of law as much as
member states, Community institutions and individuals are bound to the basic constitutional charter,
the Treaty. «Conscious of its spiritual and moral heritage, the Union is founded on the indivisible,
universal values of human dignity, freedom, equality and solidarity; it is based on the principles of
democracy and the rule of law. It places the individual at the heart of its activities, by establishing
the citizenship of the Union and by creating an area of freedom, security and justice»™. But it is
obvious that European Court of Justice has developed a new way to handle with legal problems and
legal system of EU itself. The theorists call it the «Community way», which means increased
judicialisation and municipalisation of international law, in order to uphold rule of law as principle
and as a pillar of EU legal system.?

The institutions of the Union and Member States are subject to the Treaty and Union/Community
law when fulfilling Union objectives. The draft Union constitution itself spelled out that the Union
is subject to the powers conferred on it — it is a limited entity and one bounded by law. This
remained the same in the Constitution of EU. The EU defines the rule of law as a constitutional
system whereby the different organs of the state are aligned and limited in such a way that the state
cannot illegally infringe on a citizen's rights. In this area EU law itself provides no specific
parameters for the necessary reforms; in other words, with regard to the rule of law, acquis
communautaire does not exist.

In the Preamble to the first European Treaty, the so-called Brussels Treaty of 17 March 1948, the
signatory states “resolved to fortify and preserve the principles of ... the rule of law which are their
common heritage”. Article 3 of the Council of Europe’s Statute signed on 5 May 1949 specifies
that “Every Member of the Council of Europe must accept the principles of the rule of law ...”.
The Preamble to the European Convention contains the following paragraph: “Being resolved as
the Governments of European countries which are like-minded and have a common heritage of

18 ¢|_es Verts’ v Parliament [1986] ECR 1339; European Parliament v Council [1990] ECR I - 2041;

Zwartveld [1990] ECR I- 3365. Also: Patrick Birkinshaw, Supranationalism, the rule of law and constitutionalism in the
Draft Union Constitution, Queen's Papers on Europeanisation, pg 1-2, http://www.qub.ac.uk/schools/
SchoolofPoliticsInternationalStudies, Because the running of the European Union (EU) is based on the rule of law there
must be some way of making sure that the laws are enforced. also: Leslie Friedman Goldstein, Judge Hugh M. Morris :
The Rule of Law and federative Unions, Presented at the Center for the Study of law and Society, Berkeley, CA, April
14, 2003.

19 From the Preamble to the Charter of Fundamental Rights of the European Union.

“More about those arguments on http://www.icjcij.org/icjwww/idocket/iCOBE/icobejudgement/
icobe_ijudgement_toc.htm
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political traditions, ideals, freedom and the rule of law...”.”* EU support for human rights,
democracy and the rule of law is established in the Treaties.

In the paper of European Commission Ne 146/98, which was named «Democratisation, the rule of
law respect for the human rights and good governance: the challenges of the partnership between
European Union and the ACP States», the Commission has stated that promoting and strengthening
the rule of law is one of the top priorities, for a proactive, practical and constructive approach.?? The
supremacy of this principle was claimed as fundamental for every democratic state, with regards to
promoting and respecting civil, political and other human rights.

Article 6 of the Treaty on European Union (TEU) clearly states that the principles of liberty,
democracy, respect for human rights, and the rule of law are fundamental European values.
Regulations 975/99 and 976/99 of 29 th April 1999 provided the legal basis for Community
activities with intention to consolidate democracy, the rule of law and respect for human rights. A
complementary legal basis exists in the Lomé Convention.The EU expansion presents a unique
opportunity to strengthen stability and the rule of law®

The Feira European Council (2000) identified "strengthening the rule of law" as one of four priority
areas in which the European Union decided to establish specific capabilities in civilian ESDP.

Furthermore, the draft Treaty establishing a constitution for Europe established in its part I, article 2
(The EU’s values) that “the Union is founded on the values of respect for ... the rule of law and
human rights”. Title I, article 7 par. 3 of the Draft Treaty stipulates “Fundamental rights as
guaranteed by the European Convention on Human Rights for the protection of human rights and
fundamental Freedoms and ... shall constitute general principles of the Union’s law”. The draft
Constitutional Treaty of the European Union refers to “Etat de droit”, which is rule of law.
Building up European legal culture starts with the principle of the rule of law?**. All other values
are stated as an inspiration from the cultural, religious and humanist inheritance of Europe, from
which have developed the universal values of the and the rule of law."

Nevertheless, the accession criteria laid down at the Copenhagen European Council in 1993
included the following: "membership requires that the candidate country has achieved stability of
institutions guaranteeing democracy, the rule of law, human rights and the respect for and
protection of minorities."”® The European Commission's report of November 4, 1998, on the

2! The principle of the rule of law, Motion for a resolution presented by Mr Holovaty and others , Doc. 10180, 6 May
2004, Parliamentary Assembly

22 page 4 of this paper.

2 Antonio Maria Costa, Executive Director of the United Nations Office on Drugs and Crime (UNODC), European
Union Enlargement Expands Frontiers of Stability and Rule of Law”, United Nations Drugs and Crime Chief Says,
UNIS/CP/47929 April 2004.

2* The preamble of European Union Constitution

% Stable institutions are ought to guarantee democracy, the rule of law, human rights and the protection of minorities
(the political criterion);a functioning market economy and the capacity to cope with competitive pressure and market
forces within the EU (the economic criterion), and the ability to take on all the obligations of membership, i.e. the
entire body of EU law (the so-called acquis communautaire), and adherence to the aims of political, economic and
monetary union (the acquis criterion). More on : www.europa.eu.int
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candidates' progress towards accession noted that "a common problem for all the candidate
countries remains the inherent weakness of the judiciary, from the training of judges to procedural
reform aimed at overcoming excessive delays in court cases.” In its report of November 8, 2000, the
Commission concluded that the candidates' overall record on respect for the rule of law had
improved. It meant that more work had to be done in order to achieve EU standards.

The rule of law and the criminal justice system have been a focus of European Community (EC)
assistance to Georgia since 2000 under the "Tacis" programme. Based on the EU-Georgia
Partnership and Cooperation Agreement (PCA) , it entered into force on 1 July 1999.The EU's
cooperation objectives are to build a relationship with Georgia in which respect for democratic
principles, the rule of law and human rights, as well as the consolidation of a market economy are
fostered and supported.

But it is not enough for the state to claim its own legality or legitimacy. Those qualities must be
exercised in the real life, in two possible ways: with common respect to all that counts on minimal
content of the principle of rule of law, or punishing every individual who breaks any of mentioned
conditions of existing rule of law.?® Some may say that rule of law cannot exist without values such
as fairness, justice, equality democracy ,and other values that were defined in the natural law
theory.

When it comes to explanation of realization of rule of law in European Union and its Member
States, we must consider all posssible theoretical claims about it. It is not only the recognition of
any of those theoretical models of rule of law that may help the legal system of EU to become the
most effective international legal system in the world.

THE RULE OF LAW- A WAY TO PROVOKE OR TO CONCILE MEMBER STATES IN EU ?

The rule of law implies that no person or body, however powerful, can break the law with impunity.
Every citizen of EU is entitled to expect that ;not just other citizens, but also public bodies must
obey the law. If a public body fails to act in accordance with a binding rule or principle, that is a
threat both to individual rights and to the democratic principle that the holders of public office
should be accountable to the citizens for their actions.?’ It is established to guarantee the rights of
the citizens vis-a-vis the Member States®,

Here we can recall on article 8 of the European Convention on Human Rights (ECHR), which
guarantees every individual the right to respect for his or her private life, subject only to narrow

% Dr Dragan Ili¢:PoloZaj suda i sudija kod nas, 1999, available on www.sirius.lex, from 16.12.2001

2" The citizen, the rule of law and openness Speech by Jacob Séderman, European OmbudsmanEuropean Law
Conference, Stockholm, 10 -12 June 2001Session 8, 12 June 2001, 09.00-17.00, "The need for clarity and public access:
bridging the gap between the Union and its citizens."

%8 |_egal Opinion from the international law firm Covington and Burling which presents a devastating critique of plans
by EU governments and the Council of the European Union to introduce the mandatory retention of communications
data, www.statewatch.org
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exceptions where government action is imperative. Any interference with the privacy rights , for
exampe, of every user of European-based communications services, cannot be justified under the
limited exceptions envisaged by Article 8 because it is neither consistent with the rule of law nor
necessary in a democratic society. It is considered that » The indiscriminate collection of traffic data
offends a core principle of the rule of law: that citizens should have notice of the circumstances in
which the State may conduct surveillance, so that they can regulate their behaviour to avoid
unwanted intrusions. Moreover, the data retention requirement would be so extensive as to be out of
all proportion to the law enforcement objectives served. Under the case law of the European Court
of Human Rights, such a disproportionate interference in the private lives of individuals cannot be
said to be necessary in a democratic society»?’

In this kind of cases , the rule of law is primarily focused upon individual protection and legal
authority for intrusion into an individual’s space or affairs. Its primary objective is promoting and
maintaining legal validity and certainty in the relationship between individuals and state or supra
state structures.

This reference to the "Rechtsstaat/Rule of Law principle™ was not expressly mentioned in any of the
early relevant cases before The European Court of Justice did that . It actually took a rather long
time, until the year 1986, where the court finally used the words Rule of Law in the famous "les
Verts" case(C 294/83): "The European Economic Communi-ty is a Community based on the Rule
of Law, inasmuch as neither its Member States, nor its institutions can avoid a review of the
question whether the provisions adopted by them are in conformity with the basic constitutional

charter the treaty". *

After the political changes of 1989 in Central and Eastern Europe, both the Council of Europe and
the European Commission deployed important programmes in support of the efforts of numerous
countries towards democracy, human rights and the rule of law.In the constitutional traditions
common to the Member States, citizenship implies that the relationship between individuals and
public authority is founded on the rule of law and the principle of democracy. The European Union
is based on these principles, as is made clear by Article 6 of the Treaty on European Union and by
the Charter of Fundamental Rights, which was proclaimed in Nice, on 7 December 2000, by the
Presidents of the European Parliament, the Council and the Commission.

The efficiency of the rule of law gets wider with respecting of legal desicions, that are used to force
national goverments to uphold this unique legal system. The main mechanism for that is “the
acceptance of the direct effect and supremacy of European law by national courts™. For European
citizens, community law is now a reality and the European Court of Justice has achieved this by
establishing two essential principles that determine the European Community as a community
governed by the rule of law of which there are two rules: 1. the direct effect of community law in
the member states, and 2. the primacy of community law over national law . Important, from this

2 Ipid.

® THE RULE OF LAW by Prof Dr Reinhard Rack, University of Graz, Austria, Member of the European Parliament
International Law Conference on ASEAN Legal Systems and Regional Integration

%1 Karen J. Alter: Establishing the Supremacy of European Law- The Making of an INternational Rule of Law in
Europe, Oxford University Press, 2001, ppg.223-226.
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point of view is the role of EU ombudsman, who upholds the rule of law and promotes good
administration; while addressing these legitimate concerns with respect to human rights. It is
suposed tgt;at citizens cannot really trust the Union unless the Guardian of the Treaty acts fairly and
properly.

CONCLUSION

The rule of law is kind of a powerful rhetorical weapon, both in legal and political argument. So its
deployment must be rather carefull.®® The idea itself is central in the European Union’s conception ,
and was as one of the most important political criteria of the enlargement process in 2004. Some
clarification of this core concept is essential if it is to play a meaningful role in future enlargements
and, if we are able to make a judgement about whether the criterion is substantive or merely
rhetorical. In other words, what purpose must the rule of law serve within a state, beyond the rather
trite beliefs that the law rather than individuals rule, and that no one is above the law, if a state isto
be admitted to the European Union of states?**

«Fundamentals of rules of law are flouted not only by individuals, armed groups and terrorists, but
also by States themselves» **. The European Union is committed to an international order based on
the rule of law with the United Nations at its core. At the international level, all countries need a
framework of fair rules and the confidence that others will obey them. It comes then to the
maintenance and promotion of the rule of law as an imperative.

In the EU, as in the USA, a normative hierarchy was established: the rule became that the highest
law governing member-state judges was the law of the EC treaties, next were the regulations and
directives adopted by the EC's official policy-making bodies, and lowest in the hierarchy were the
constitutions and laws of the member-nation-states.*®

As Raz has argued, the rule of law has an independent force®” .Lon Fuller wrote of the irreducible
moral content of the rule of law as a counter to legal positivism and purely abstract accounts of the
rule of law.*® Today, democracy has moved from simple representative model to more transparent,
fully developed participatory and inclusive model. The Convention constitution presented to the EU

% There were some speculations about the existance the Art. 226 and the procedure that it explains. is secretive and
obscure .In his speech Jacob Séderman has argued that: « It is time to reform this antiquated system and demonstrate to
citizens that the Union is indeed based on the rule of law».

% COURTS AND THE RULE OF LAW MURRAY GLEESON The Rule of Law Series Melbourne University, 7
November, 2001

* The Rule of Law in the Modern European State- Oakeshott and the Enlargement of Europe by David Boucher,
European Journal of Political Theory, Vol. 4, No. 1, 89-107 (2005)© 2005 SAGE Publications

® October 6, 2004: Statement by H.E. MR. Dirk Jan Van Den Berg, ambassador, permanent representative of The
Netherlands to The United Nations, on behalf of The European Union: The rule of law and transitional justice in
conflict and post-conflict societies. Report of the Secretary-General (S/2004/616) at the Security Council (New York)

% The US/EC parallels are: US--national Constitution above national laws and Presidential orders above state laws and
state constitutional provisions. EC treaties above EC regulations and directives and Commission rulings above member-
state laws and constitutional provisions.

¥ T Allan :Constitutional Justice: A Liberal Theory of the Rule of Law (2001).

% Lon Fuler: Moralnost prava, Podgorica, 2000, pg. 212.
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summit on 20 June 2003 at Thessaloniki was seen at first as a statement of reinforcing present
conception of the rule of law in EU by introducing greater legal certainty, transparency in law
making, clearer relationships between the centre and Member States and a clearer division of
powers. Between different legal traditions, EU has built its own meaning of rule of law, in whose
promotion are equaly important national and international aspirations.This kind of convergence can
recognize the values of the rule of law in order to keep them and uphold them for the future
generations.
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BOOK REVIEW OF
THE ENFORCEMENT OF FRAMEWORK CONVENTION FOR THE
PROTECTION OF NATIONAL MINORITIES IN ESTONIA

by
Viktors Urvacovs

Legal Information Centre for Human Rights, The Enforcement of Framework Convention for the
Protection of National Minorities in Estonia (text in Russian), Legal Information Centre for Human Rights:
Tallinn 2002, pp. 1-87

ISBN 9985-9410-0-4

In the preface we can read: *The book is intended to provide the readers with the opinion of the high
authorities of the Council of Europe on the enforcement of the Framework Convention for the
Protection of National Minorities (hereinafter Convention in Estonia’ (p.7). The preface provides
the reader with exhaustive outline of the book. The Convention became effective in Estonia on February
1 1998. On December 22 1999 Estonian government provided the first report on the enforcement of the
Convention. The Advisory Committee of the Convention (hereinafter Committee) adopted an opinion on the
report on September 14 2001 (it is considered in Chapter One). On February 26 2002 Estonian government
provided its comments about the opinion of the Committee (it is considered in Chapter Two). On April 30
2002 Legal Information Centre for Human Rights published their reprimands regarding comments of the
Estonian government about the opinion of the Committee (Chapter Three). On June 13 2002 the Resolution
on the Enforcement of the Convention in Estonia was adopted by the Council of Ministers of the Council of
Europe (Chapter Four).

From Chapter One we can discover that after considering the report of the Estonian government the
Committee pointed out the achievements (positive elements) as well as concern (negative
elements). The Committee praised: the improvement of relationship between different ethnic
groups; the efforts made to integrate the members of national minorities. The Committee was
concerned about the lack of consistent representation in legal framework and administrative
practices of protection of national minorities. Especially with regard to laws on language
requirement for the persons who run for the elections and laws which regulate the usage of public
signs. The Committee also pointed out that some laws (e.g. Law on Cultural Autonomy of National
Minorities of 1993) need to be replaced with more effective pieces of legislation. The Committee highlighted
the negative impact on equality of high number of non-citizens. The implementation of reform of schools
was mentioned as one of the crucial event in order for the Convention to become fully effective. In the end,
the Committee underlines the role of recommendations and opinions of the Council of Ministers for the
Convention to become fully effective; they also are of importance for the negotiations between the
government and national minorities.

Chapter Two provides the insight into comments of Estonian government. It proposed, among other
things, to consider the report in light of numerous positive changes, which had taken place. The
government also dealt with the controversial question regarding the definition of national minorities
in Estonian legislation. The steps taken to integrate non-citizens were discussed. The government
also answered the concerns with regard to language requirements (on November 21 2001 the Law
on Riigikogu elections and Law on Local Government Elections were amended). The government
relied on existing legislation (Law on Language, Law on Citizenship, Law on Languages, and the
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Constitution) in dealing with issues most of the issues discussed in the opinion of the Committee.
The government also informed the Committee about the ongoing legislative process to protect
national minorities.

In Chapter Three the comments of the Estonian government were considered in cold blood.
Government adopted program “Integration in the Estonian society 2000-2007” was critically
analyzed. The lack of cooperation from the government, lack of access of minority members to the
main documents which define their rights and possibilities, lack of effectiveness of Ombudsman,
insufficient legislation to protect minorities, lack of government funding of programs aimed to
fasten integration in society, etc. — were of concern to the authors.

Chapter Four contains the Resolution, which consists of three parts. Estonian government was called to
continue its dialogue with the Committee and to inform the Committee about the steps taken in response to
conclusions and recommendations contained in first two parts of the Resolution.

This is a remarkable collection of documents regarding such an important topic as the enforcement
of the Convention in Estonia. The reader can understand the origins of the Resolution on the Enforcement of
the Convention in Estonia, which was adopted by the Council of Ministers of the Council of Europe. This
book could be very useful to both lawyers who work in the area of human rights law and ordinary residents
of Estonia who wish to know more about the protection of their rights.
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ITPABOBOE NOJIO)KEHUE ®U3NYECKHUX JIUIL B
MEXJTYHAPOJIHOM YACTHOM INPABE PECIIYEJIMKU MOJLJIOBA

Haramusa Ocostny™

Abstract

LEGAL POSITION OF REAL PERSONS IN THE PRIVATE INTERNATIONAL LAW OF THE REPUBLIC
OF MOLDOVA

by

Natalia Osoianu
Lecturer, Master of International Law, Department of International Law of the Free International University of
Moldova (ULIM), Republic of Moldova

The aim of this article was a comparative analysis between the norms of Moldavian legislation and the norms of foreign
legislation (France, Austria, Germany, Hungary, Russian Federation, Romania). Moldavian legislation in this matter
had been overviewed in complex, taking in consideration not only the provisions of Civil Code, but other laws as well.

The basic problem in this sphere is that every foreigner or a person without citizenship is subordinated at least to two
legal systems: his national system of citizenship or domicile and the system of the state where he became a party to
some legal relationships.

There are some general principles, specific to this sphere of relations — e.g., the principle of national regime, principle
of permitted unknowing of foreign legislation and so on. These are those explored in this articles in relation to the
legislation of the Republic of Moldova.

1. IIPABOCIIOCOFHOCTh HHOCTPAHHBIX I'PAK/IAH H ITPHHIIHIT HAI[HOHAJIBHOI'O PEJKHMA

duznyeckue IuIa, HaxXoIAUIUecs B peiesiax KOHKPETHOr0 rocyJapCTBa, AEATCs, Kak IPaBUiIo, Ha
TPU KaTETOpHUH:

1) cobcmeennvie (omeuecmeennvie) epasxcoane, Ha KOTOPBIX PAaCIPOCTPAHSIETCS JCHCTBHE
HAI[MOHAJIBHOTO 3aKOHOIATEeIbCTBA,;

2) uHOCmpaunvle 2epadicoane, WIM JIMLA, HMEIOIME OCO0YyI0 IMPaBOBYIO CBSI3b C
OTIpeieIeHHBIM TOCYAapCTBOM, BCIIEJACTBUE YETO HA HUX PACHPOCTPAHSIOTCA, IO MEHbIIIEH Mepe,
JIBa MPABOMOPSIKA: HAITMOHAIBHBINA U TOCYJapCTBAa MECTOHAX0XKICHHUST,

3) auya 6e3 epadcoancmea, KOTOpbIe, TEM HE MeHee, 00NIaatoT domMuyuiem — CTPAaHO! WITH
TEPPUTOPUEH, KOTOpas paccCMaTPUBACTCS KaK MECTO HX OCEIJIOCTH, TO €CTh IMOCTOSHHOIO
IMMPOXKXUBAHUA B TCHCHUC HCOTPAHUUCHHOTO NI JOCTATOYHO AJIUTCIIBHOTO IICPUOJa BPECMCHHU.

Bo3MoxHO BbLIETEHHME W JApyrux Karteropuil. K mpumepy, cymiecTByroT numa, oOJanaroiime

MHONCECMBEHHBIM 2PANCOAHCMBOM — HO, TIO CJIIOKUBIIEHCS TTPABOBOM TPAJMIINK, €CIH TaKOE JIHUIIO0
HaxOJUTCSI B CTpaHe, TPaXKIAHCTBOM KOTOpOW o0Onamaer, TO OHO paccMaTPUBAETCS Kak
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OTEUYECTBEHHBIN TPAXkKIaHUH, a €CIIM OHO HAXOAWUTCS B CTPaHEe, IPaXKTAHCTBOM KOTOPOIi He 00namaer
— KaK MHOCTPAHEIl, BO3MOXKEH TaK)K€ BAapHAHT, KOTJA M3 ATHX JBYX M Ooyiee TPaKTaHCTB OyneT
BBIOMPATHCSl TOCYIAPCTBO OoJiee TeCHOM cBs3u. Tak, B COOTBETCTBUH C wacmuio (2) cmamou 1587
I'pasicoanckozo Koodekca [6] npu Hamuumu y jWma ABYX WM Oojiee IpaXkIaHCTB HAIIMOHAIBHBIM
3aKOHOM CYMTAeTCs TPaBO TOCYIapcTBa, C KOTOPBIM JHUII0 Hambojee TECHO CBSI3aHO, a B
coorBercTBUH ¢ vacmvio (5) cmamou 1587 I'pascoanckozo Kooexca PM HallmOHATBHBIM 3aKOHOM
rpaxaannHa Pecrmybnuku MonjoBa, KOTOPBIF B COOTBETCTBHH C HHOCTPAHHBIM 3aKOHOM CUUTACTCS
HMEIOIINM JIPYTrO€ TPakIAaHCTBO, CUYMTAETCs 3akoH PecryOmuku MomagoBa — Mo 3TOM NMPUYHHE
TaKhe TpakJIaHe HE BBIIEISAIOTCS B OTACIBHYIO Karteropuio. Kpome Toro, cymecTtByeT Takas
Kateropusi GU3NIECKUX JIUII, KaK OedceHybl.

Kpome TOro, B 3aKOHOJATENBbCTBE HEKOTOPBIX CTPaH MPEIXyCMOTPEHO [EICHHE HHOCTPAHLEB HA
HECKOJIbKO Karteropuil. Tak, Hampumep, Bo DpaHuum B COOTBETCTBMM C «3akoHOM Ilackya»
cymiecTByioT [7, ¢. 5-6]:

- moceTHTenH (TypHCTBI, BpEeMEHHO MpeObIBarolye Ha Tepputopur Opannmn);

- CTYJACHTHI,

- JHIIa HAaeMHOTO TpyZda (Ce30HHBIE paboywe);

- ML, TOJYyYMBIINE BUJ HA )KUTEILCTBO HAa CPOK 3 roja,;

- PE3UAEHTHI — JIULA, NTOJyUYUBIINE BUJI HA )KUTEILCTBO Ha cpok 10 neT.

- B Vcnanun mHOCTpaHIIBI TOAPA3ICISFOTCS Ha ClIeAyole KaTteropuu [7, c.6]:

- TypucThI (¢ ohopMIICHHEM BH3BI, TOMycKaroliel npedbiBanue 10 90 nHei);

- cryaeHTsl (¢ odopmieHHeM yueOHO#M BH3bI);paO0THHKH MO HaiiMy (¢ odopmieHHEM BU3bI
IS TIOJTYYCHUS BUJIA HA KUTEIBCTBO);

- I, UMEIOIIME BUJ HA JKUTEJIbCTBO U OCYMICCTBIISAIONINE ACATSIBHOCTh 0€3 KOHTpaKTa
(mpennpuHUMATEH, HHBECTOPHI);

- JIjnia, npoKHUBAroIIive B HUcnanuu 6e3 ImpaBa IMOJYYCHHUA DOXOI0B (C O(l)OpMJ'IeHI/IeM BHU3BI
AJIg TTOJTYYCHUS BUAA Ha )I(HTGHBCTBO);

- UL, XHUBYIIME HA TEHCUIO WK peHTy (¢ 0oOopMIICHHEM COOTBETCTBYIOIICH BU3bI M BUA
Ha KHUTEIILCTBO).

Bce ¢dusnueckue nuia obnanaiw npagocnocobnocmoio u deecnocoonocmouio. Ilo obmemy npaBuiy
rpakIaHCKasi PaBOCTIOCOOHOCTH JIUIA — 3TO €T0 CIIOCOOHOCTh MMETh TPakJAHCKHE TpaBa U HECTH
0053aHHOCTH, BO3HHKAIOIIAsi C MOMECHTA POXKICHHUS U YCTaHaBIMBacMasi 3aKOHOM. B cooTBeTcTBUM
¢ uacmoio (1) cmamou 1587 ['pasxcoanckoco Kooexca TPaXXAaHCKOE COCTOSHHE U
MPAaBOCTIOCOOHOCTh (PU3UYECKOTO JIUIA OMPEICISIOTCS HAYUOHANbHLIM 3aKOHOM. VI3BECTHO, 4YTO
HaIMOHANBHBIN WK Tn4HbIA 3akoH (lex personalis) cymiecTByeT B AByX pa3HOBUIHOCTSIX — 3AKOHA
epaxcoancmaa (lex nationalis nu lex patriae) u zaxona mecmoscumenscmsa (lex domicilii).
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Lex personalis

/\

Lex nationalis Lex domicilii
Lex patriae

B cBs3u ¢ atum wacmu (2) u (3) cmamou 1587 I'pasicoanckoeo Kooexkca KOHKPETU3HPYIOT 4achb
(2):

- HAYUOHAILHBIM 3AKOHOM 2PANCOAHUHA CIUTACTCS 3aKOH TOCYIapCTBa, TPAXKIAHCTBO KOTOPOTO 3TO
JMI0 MMEET, TPH 3TOM TPaKTaHCTBO ONPEICIACTCS Ha OCHOBAHWH 3aKOHA TOCYAapCTBa, Ha
2paxcOancmao KOTOporo JeaaeTcss OTChUIKA,

- HAYUOHATIbHbIM 3AKOHOM uyd oe3 zpaafcachmea CUHUTACTCA 3aKOH rocyaapCTtBa, B KOTOPOM 3TO
JIUOO UMECT mMecmo scumenbvemea Ui Mmecnio HAX0HCOCHUA.

Yactp (4) 3T0ii CTaThbl YCTAHABJIMBAET, YTO HAIIMOHAIBLHBIM 3aKOHOM OEXKCHIIA CUMTAETCS 3aKOH
TOCYJIapCTBa, MPEIOCTABUBIIETO YOSKHUIIIE.

Creayer OTMETUTh, 4YTO CTpPaHbl CHCTEMBI «OOLIEro TmpaBa» (aHIMIIOCAKCOHCKOW CHCTEMBbI)
MOJIB3YIOTCS HPEHMYIIECTBEHHO KPHUTEPHEM IOMHIIUIS, a CTPaHbl KOHTHHEHTAIbHOW (pomaHo-
TePMaHCKOMN) CUCTEMBI MPaBa — KPUTEPUEM TPAXKIAHCTBA.

Kak yrBepxnaer M.VMccan, «BbIOOp TOMHIMIS MM TPAXIAHCTBA B KAUECTBE AJIEMEHTA MPHUBSI3KU
ObLI clleNiaH BOBCE HE 110 YUCTO TEOPETHUECKUM cooOpaxeHusiM. [1o crapomy eBporieiickomy npaBy
Kak/1ast TPOBUHIIMS M KaXKABIH TOPOJI MMENIN CBOW JIMUHBIN CTaTyC. 3aKOH JOMHUIIIISL OBUT IPHHAT B
Ka4ecTBE JIMYHOTO 3aKOHA, TIOCKOJIBKY He OBLJIO JPYToro, a He MOTOMY, YTO €ro MPEANOYIH 3aKOHY
rpaXkIaHCTBA, KOTOPOTro emé He cymecTBoBaio» [9, ¢.123]. 3akperuieHnio KpuTepHs TpaXkJaHCTBA
B KauyecTBe OCHOBHOTO JUIi KOHTHHEHTAJIbHOW CHUCTEMBI IpaBa BO MHOTOM CHOCOOCTBOBAJIO
npunstie B 1804 r. I'paxxaanckoro kojekca — tak HasbiBaemMoro «Komexca Hamomeona» [11,
¢.133]. [lpuMeHeHre KpUTEpHsl TPaKAaHCTBA, KaK YK€ YIIOMUHATIOCh, B HEKOTOPBIX CIIy4asX MOXKET
OCJIOXHSTHCS MHO’KECTBEHHBIM TPAKJAHCTBOM. B 3THX HEnsaX clieayeT ynOMsIHYTh JBa MPUHITHUIIA,
KOTOpBIE YacTO HCIIOJIB3YIOTCS B MEXIYHAapOJHOM YacTHOM IpaBe. MPHHLUI «9ghpexmusHocmu
epascoancmea» M MPHHIMI «paseHcmea epaxcoancmea» [11, ¢.134]. B nepBoM ciyuae, T.e. TpH
BBIOOpE «3(h(deKTHBHOrO» (MM Hambosee MPHCYLIEro) IPaKIAHCTBA HCIOJB3YIOTCS KPUTEPUH
MECTa JKHUTEIIbCTBA, HAIUYMS POJCTBEHHBIX WM NPOPECCHOHATBHBIX CBS3€H, HATUYUA
HEJBKMMOCTH. OTOT HNPUHIUI MPUMEHSETCS IPH PacCMOTPEHHM OTHOILEHUM ¢ yuyacTHeM
MHOCTPAHIA, MMEIOIIEro MHOXKECTBEHHOE TI'pakAaHcTBO. IlpuHunun «pasencmea epasicoancmea»
NPUMEHSETCS TPH PACCMOTPEHHHM OTHOIIEHHH C YYacTHEM OTEYECTBEHHOTO TIpakIaHWHA,
MMEIOIIET0 MHOYKECTBEHHOE TPAYKAAHCTBO, - IPH 3TOM HHUKAKOE I'PaXKIAHCTBO HE pacCMaTpUBAETCS
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KaK MPEeUMYIIECTBEHHOE, OJIHAKO MPEANOoJaraeTcsi OCyIlleCTBICHHE OTEYECTBEHHOW FOPUCIUKIINY,
JaXe eCJIA JTUI0 (PaKTUUECKH CBS3aHO C MHOCTPAHHBIM TOCYIaPCTBOM.

Uro kacaeTcsi NOMHIWISA, TO HU B KOEM CiIy4dae HeNb3s CBOJAUTH 3TOT KPUTEPHUIl TOJIBKO K
MOCTOSIHHOMY MeCTy TpokuBaHus. CUCTeMa ropaslio CIOXHEe: TaK, CYIIECTBYIOT OOMUYUIb NO
eblbOpy U Oomuyurs no npoucxodxcoenuro [11, ¢.135]. Tlpu poxaeHHH JHIIO MpHOOpETaeT
JOMHUIIAIB 10 MPOUCXOXKACHHUIO, KAKOBBIM CUUTAETCS CTpaHa, Iie AOMUIMIMPOBaH ero orer. o
JOCTHKEHHSI COBEPUICHHOJETHUS JAOMUIMWIb pedeHKa cieayeT AOMULMII0 oTHa. Ecom oren He
YCTaHOBJICH WJIM €T0 HET B JKMBBIX, PEOCHOK cieayeT AoMULI0 Marepu. CoBepiieHHOJIETHEE
JUI0 MOXET YCTaHOBUTH JAOMHULMIb MO BBIOOPY, AJIA 4ero TpeOyIoTCs TPH YCIOBHS: MpaBoO- U
JeecnocoOHOCTh, TMOCTOSIHHOE TpeOblBaHWe W HamepeHue. Hamepenue — HamOosee CIOKHBINA
3JIEMEHT JOMMIMJIIS, MPEINoJlaralolliuii >KelaHue MOCTOSHHO, OeccpoyHO MpedbIBaTh Ha JTaHHOM
TeppuTopun. HamepeHnue momKkHO ObITh CBOOOIHBIM OT BHEIIHETO AaBiieHus. «HamepeHnue kakoro-
aubo JMIa caenath Ty WM HHYIO CTpaHy CBOEH IOCTOSHHOW pE3WACHICH (MeCTOM CBOEro
MOCTOSIHHOTO TIPEOBIBaHMS) HE TPEOYET TOr0, YTOOBI ATO JIUIO 3HAJIO, YTO TEM CaMbIM OHO MCHSIET
cBoit goMuitmiib» [8, ¢.135]. dakTHueckoe MPoKHUBaHKE JaKe B TECYCHUE ITUTEILHOIO BPEMEHU HE
paccMaTpuBaeTcsi Kak JOMHIIMIb, €CIU JIUI0 HAMEPEHO MOKHHYTh TOCYJapCTBO IMPOYKUBAHUS B
ClTy4yae HACTYTUICHHsI B HEOMPEeICHHOM OyayIeM KaKoTro-11u00 COOBITHSI.

[TpaBocrIOCOOHOCTH WHOCTPAHHOTO TPAXKJAHWHA Ha TEPPUTOPUH TOCYAAPCTBA MECTOHAXOMKICHUS
HNOAYMHSICTCS. NPUHYUNY HAYUOHALHO20 PEdiCUMd, YCTaHOBICHHOMY BO BHYTPUIOCYIapCTBEHHOM
aKTe WM B MEXIyHapoJHoM noroBope. Tak, ¢ cmamve 19 uacme (1) Koncmumyyuu Pecny6nuxu
Monoosa [2] npenycMOTpEeHO, YTO HHOCTPAHHBIC TPaXKIaHEe U JIUIa 0e3 rPaKJIaHCTBA UMCIOT TE XKE
npaBa ® OOSM3aHHOCTH, 4dYTO W rpaxkmane PecrmyOmukum MongoBa, ¢ HCKIIOUCHUSMH,
YCTaHOBJICHHBIMU 3aKOHOM. AHAJIOTMYHOE MPABUIIO COIACPKUTCS B cmamve 5 uacmsb (1) 3akona
PM «O npasosom nonodicenuu uHOCMpPaHHwIX epaxcoan u auy 6e3 epasxcoancmea ¢ Pecnybnuxe
Monoosa» [3]. Kpome Toro, 6 uacmu (2) 3TOW ke CTaThd MPEAYCMOTPEHO, YTO IOJIb30BAHHUEC
WHOCTPAHHBIMH TPaXJAHAMH W JHIAMHA 0Oe3 TpakAaHCTBA MpaBaMH M CBOOOJAMH HE IOJDKHO
HAHOCHTH yliepOda HHTEepecaM rocyapcTBa, MpaBaM M 3aKOHHBIM HHTEpecaM rpaxaaH PecryOiauku
MonoBa u apyrux i, a ¢ vacmu (3) — 4TO UHOCTPAHHBIC TPAXKIAHE M JHIA 0e3 IpaKIaHCTBA
paBHBI Iepell 3aKOHOM M BIACTSIMH HE3aBUCHMO OT pachl, HAIMOHAIBHOCTH, 3THHYECKOTO
NPOUCXOXICHUSI,  S3bIKA, PEJIUTHH, TI0JIa, B3[JISIIOB, TOJMTHYCCKOW  MPHHAIICKHOCTH,
MUMYILECTBEHHOTO MOJOKEHHsSI WIIH COLIMATBHOTO MPOUCXOXKICHUS». M, HAKOHEI], OTMETUM TaKXe
cmamuio 1588 I'pascoancrkoeo Kodexca PM, xotopast ycTaHaBIMBaeT clieayromee: «MHocTpaHHbIe
rpaxxmaHe W Juna 0e3 TpaXkIaHCTBa MOJB3ylOTCs B PecnyOnumke MongoBa TpaxIaHCKON
NpaBOCMOCOOHOCTBIO HapaBHE C rpaxkgaHamu PecrnyOnuku MonmoBa, KpoMe —Ciydaes,
ycraHoBieHHbIX  KoHcTuTyuwmeid, apyrumu  3akoHamu  PecmyOnuku  MommoBa — wim
MEK/IyHAPOIHBIMH JOTOBOPAMH, OJTHOM M3 CTOPOH KOTOPBIX siBisieTcst PecmyGiinka Moimosa.

I[pyrHM ACIICKTOM HAIMOHAJILHOI'O PpCKUMa ABJISICTCA TO, YTO MHOCTPAHCH HE MOKCT NPCTCHAOBATH
Ha TMPEAOCTaBJICHHUEC €My B TOCYHapCTBC Hpe6BIBaHI/I$I npaB, KOTOPbIMU TIpaXXJaHEC I3TOIO
rocyagapcTtsa O6J'IaI[aIOT, XOTs OBl TAaKHE mpaBa 1 noJjarajruCb €My B COOTBECTCTBHUU C HATMOHAJIbHBIM
3aKOHOM.

HpI/IHI_II/IH NpEeaAOCTAaBJICHUA HAIWOHAJIIBHOTO PCXKXHUMa HWHOCTPAHHBIM TIpa)xXJaHaM W JiMaM 0e3
TpaXXJAaHCTBA COACPIKUTCA HC TOJIBKO B HAITMOHAJIBHOM 3aKOHOAATCILCTBC, HO U B IBYCTOPOHHHUX U
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MHOT'OCTOPOHHUX MEKIYHapOJIHBIX cornamenusx. Tak, B Koneenyuu CHI «O npasogou nomowu u
NpaBoBbIX OMHOWEHUSAX NO PANCOAHCKUM, CeMeluHbIM U YeonosHvim deram» om 22.01.1993 200a
[1] npemycmotpeno, uto TpaxaaHe kaxaoi u3 JloroBapuBaromuxcs CTOpPOH, a Takxke JIHIA,
MIPOXKUBAIOLIME Ha €€ TepPUTOPUH, NOIb3YIOTCA Ha TEPPUTOPUM BeeX Apyrux Jloroapusaromuxcs
CTOpOH B OTHOIICHUH CBOUX JIMYHBIX M UMYIIECTBEHHBIX IPaB TAKOH k€ MPAaBOBOMU 3aIIIMTOM, KaK U
cobcTBeHHBIC rpakaane nanHoi Jlorosapusatomerics CToponsl. CienyeT 3aMEeTHTh, YTO KaTeropus
«iuya, npoxcusaiowjue Ha meppumopuu Jocosapusaroujelicsa cmoporsl», BKIIOYAET UL, KOTOpPbIe
ABIISIFOTCS IpaXklaHaMM cTpaH, He Bxoasumx B CHI' — 1 npu 3TOM Ha HUX TaKXe paclpocTpaHsIeTcs
3amuTa, npepocraBisemas KouBeHnmued (K mpuMepy, TpaXIaHWH PyMBIHHH, TTOCTOSIHHO
MIPO>KUBAIOLIUIM Ha TEPPUTOPUU MONIOBEI, B COOTBETCTBUM C MOJIOKEHUAMU KOHBEHIIMH MOXeET
IIOJIb30BAaThCs HA TEPPUTOPUU YKpaWHbI TAKOW K€ IPaBOBOM 3aILUTOM, YTO M YKPAUHCKHUM
rpakIaHKH).

3aKOHOM YCTaHOBJIEHBI ONpENEICHHbIE W3bATHS W3 TMPUHIMIA HALMOHAIBHOTO pexuma. Tak,
Hanpumep, 3axon PM «O npasogom nonosxcenuu uHOCMpaHuvix spaxcoan u auy ez epaxcoaHcmea
8 Pecnyonuxe Monoosa» npenycmMaTpuBaeT, 4YTO HHOCTPAHHBIE TpaX/IaHe U Jinla 6e3 rpakJaHCTBa!

1) HE UMEIOT TpaBa U30HMpaTh U ObITh N30PaHHBIMU B 3aKOHO/ATEIbHbIE, UCTIOTHUTEIBHBIC
U pyrue BEIOOpHBIC opraHbl (cTaths 19, yacts 1);

2) HE MMEIOT [paBa MPHUHIUMATh YY4acTHE BO BCEHAPOAHOM TroocoBaHuu (ctathst 19, yacts 1);

3) HE MOTYT OBbITh WICHAMH MAPTHH U APYTHX OOIICCTBEHHO-MOJUTHICCKUX OpPraHH3alnii
(cratbs 19 wactsb 2);

4) HE MOTYT IPOXOJUTh BOCHHYIO ciIyx0y B BoopyxeHHbIx cunax Pecny6nuku Monnosa
(crarbs 20).

B HekoTopwIX cCiydasx 3akoHOJAareldbcTBO PM  oOyciaBiuBaeT 00s3aTelIbHOE HAIUYHE
MOJITAaBCKOTO TPaKIAHCTBA ISl 3aHATHS OIPEICICHHOW JEATEIBHOCTBIO — K MPUMEPY, TOJBKO
rpaxaanud PecryOnuku MosmoBa MOKeT ObITh agBokatoM [4, cT. 8 4.(2)] mnm KaHaMaaToM Ha
JOJDKHOCTB cyabH [5, cT. 6 4.(1)].

HpaBOCHOCO6HOCTI) HWHOCTPAaHHBIX q)HSI/ILIGCKI/IX JIMI MOXKCT OI'paHUYMBATHCA TAKKE ITOCPEACTBOM
YCTQHOBJICHHS TICPEYHSI CEKTOPOB SKOHOMHUKH, B KOTOPHIX HE MOXET OBITh 3aHIT WHOCTPAHEII.
Hambomee wacto BCTpedarOmMMHUCS OOCTOSITEIBCTBAMH PACCMATPHBAEMOTO pOAA  SBISIETCS
OTpaHUYCHUE JCATEIBHOCTH MHOCTPAHHBIX WHBECTOPOB B COOTBETCTBYIOUIMX c(hepax, Hampumep, B
obactu pa3pabOTKu HelIp, JOOBIYM MOJIE3HBIX HCKOMIAeMBIX, PHIOOJIOBCTBA | T.J.

CrnemyeT ynmoMsiHyTh TaKKe TaKoe MPaBo JIUIA, Kak nmpaBo Ha uMs. B cmamwve 1589 I'pasicoanckoeo
Kooexca npenycMOTpPeHO, 4TO MPaBO WHOCTPAHHOTO TPaKJaHWHA WM JIUIA 0e3 rpaKJIaHCTBa Ha
WM, €r0 UCIIOJIb30BAaHUE U 3aITUTY OTMPEICIISIOTCS €r0 HAIIMOHAIBHBIM 3aKOHOM. 3alluTa OT aKTOB,
MOCATAIOIINX Ha TIPaBO Ha WM, COBEPIICHHBIX Ha Tepputopuu PecnyOnuku Monosa,
o0ecreunBaeTcsi B COOTBETCTBHH € 3aKOHOAATENbCTBOM PecnyOnmku MosoBa.
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2. JIEECIIOCOBHOCTb HHOCTPAHHBIX T'PAXK/IAH. TIPHHIIHII <«H3BHHHUTEJIBHOIO HE3HAHHS
HHOCTPAHHOI' O 3AKOHA»

Bonpocel  deecnocobnocmu  WHOCTpaHHBIX TpaXJaH B MEKIYHApOIHOM YacTHOM TIpaBe
TPAIUIIMOHHO OMPEEISIFOTCS B OCHOBHOM IO JIMYHOMY 3aKOHY B OOOMX €ro pa3sHOBHUIHOCTSX. B
cootBeTcTBUHU cO cmamveli 1590 I'K neecmocoOHOCTh WHOCTPAHHOTO TpaKJaHWHA WM JHIa 0e3
TPaXXTaHCTBA OMPEEISIETCS €T0 HAYUOHANbHLIM 3AKOHOM. AHAIOTUYHOE TTOJIOKEHHUE COJICPIKUTCS B
cmamve 23 Konsenyuu o npasosoti nomowu 1993 2ooa.

Jluo, He oOnagaroliee JeecrocOOHOCTHIO IO CBOEMY HAIMOHAIbHOMY 3aKOHY, HE BIIpaBe
CCBUIATHCSl HA OTCYTCTBHE y HETO JEECIIOCOOHOCTH, €CIIM OHO SIBJISICTCS IEECIIOCOOHBIM IO 3aKOHY
MeCTa COBEpPIICHUS CIENKH, 3a HCKIIIOUEHUEM CIIydaeB, Korjaa OyieT A0Ka3aHo, 4To JApyras CTOPOHa
CHIEJIKM 3HAJIa WJIM JJOJDKHA ObLIa 3HaTh 00 OTCYTCTBHH y HETo JeecnocoOHocTH (vacmob (2) cmamovu
1590 I'pasicoanckoco Kooekca). TIpUHIMIT «U38UHUMENbHO2O HE3HAHUS UHOCMPAHHO20 3AKOHAY
6bu1 cpopmynupoBan Brepsbie B 1861 rogy B pemenun ¢paniry3ckoro Kaccanmonnoro cyaa mo
Tak Ha3piBaeMoMy «Jlemy Jluzapau» [7, ¢.7-8]. Jluzapau — MEKCUKAHCKHIA rpaXkaaHuH 23 JIET — IpU
coBepiieHny B [lapyke COENKW KyIUIU-MPOJAXH AParoleHHOCTeH MPOU3BEN pacdeT C MOMOIIBI0
BeKceJiel, KOTopble OblIM 3aTeM MpeicTaBiieHbl B OaHK. [locrmeanuii oTkasaics OT UX OmjiaThl Ha
TOM OCHOBAHHH, YTO BEKCEJS BBIJAHBI HECOBEPIICHHOJCTHUM JIMIIOM (IO JICHCTBOBABILIEMY TOT/Ia
MEKCHKaHCKOMY 3aKOHY COBEpIICHHOJIETHE HacTymnano B 25 jer). JIu3apau Beiaeq 3a STHM PEIIn
OTKa3aThCS OT CJENKH, COCIaBIIMCh Ha €€ HENEHCTBUTENLHOCTh MO MPUYUHE OTCYTCTBUS
JIEeCIIOCOOHOCTH — TIPU 3TOM COTJIACHO (PpaHIy3CKOMY 3aKOHY OH SIBIISUICS COBEPIICHHOJICTHHIM.
Cya npuzHani caenKy AeicTBUTeNbHOM U 00s3ai JIuzapau yniaaTuth TpeOyeMyro cyMMy, TOCKOIBKY
«(ppanmy3 He MOXeT OBITh 0053aH 3HATh 3aKOHBI pa3HBIX TOCYAAPCTB, KacaloUIHecs
HECOBEPIUICHHOETHS ... I JEUCTBUTEIBHOCTH CHENIKH JOCTAaTOYHO, eciu (paHily3 AeHCTBOBAT
0e3 JISTKOMBICTHS, TOOPOCOBECTHO M HE JIOMYCTHI HEOPEKHOCTH». BbIHECEHHE peIIeHus 10 3TOMY
JIeNly CYMTAeTCs 3HAUYMMOM BEXOW B Pa3BUTHH MEXKIyHApOJHOTO YaCTHOTO MpaBa, MOCKOIBKY B
MPEIIECTBOBABIINA TEPUOJ JIEHCTBOBAI NPWHIIMII, IO KOTOPOMY JE€ECIOCOOHOCTh BO BCEX
CIy4asiX ONpeleNsyiach HallMOHANbHBIM 3akoHOM. HTak, JeecmocoOHOCTH HMHOCTPAHHOTO
rpakIaHMHA WU JIHI 0€3 TPakJaHCTBA B OTHOIICHHUH CIICJOK, COBEpPIIAEMBIX Ha TeppuTopun PM,
U 00s3aTeNbCTB, BO3HUKAIOIIMX  BCJIEACTBUE NPUYMHEHHS Bpelda, OINpeAenseTcs Io
3akoHOmaTeabCcTBY PM  (wacms (3) cmamou 1590 [pascoanckoco Koodekca), mnpu 3TOM
pacmpocTpaHeHHe Ha JIMII0 HOBOTO HAI[MOHAJIBHOTO 3aKOHA HE 3aTParuBacT €ro COBEPIICHHOETHE,
NpUOOPETEHHOE W TIPU3HAHHOE B COOTBETCTBUU C paHEe MPUMCHSEMBIM 3aKoHOM (uacmb (4)
cmamou 1590 I'pascoanckoeo Kooexca). YTOUNM, OHAKO, YTO JE€ECIOCOOHOCTH OMPEAEISIETCS 10
3aKOHY MeCTa COBEPIICHHUS CICIKU TOJIKO B paMKax 00s3aTeNIbCTBEHHBIX HMJIM BEIIHO-TIPABOBBIX
OTHOIIICHUH; B UHBIX 00JACTIX — CEMEHHOMN, TPYIOBOM, HACIEACTBEHHON — JIEUCTBYIOT WU O0Ilee
npaBuio 1o cratbe 1590, mnm coOctBeHHBbIE mpaBmiaa. Emé ogHO HCKIIOYEHHE — CHETKU C
HEJBM)XKMMOCTBIO. BO MHOTHX CTpaHaX 3aKOHOAATEIbHO 3aKpEIJICHO MOJOXKEHHUE, MO KOTOPOMY
CIOCOOHOCTh JIMIIA 3aKIIOYHUTH CHENKY 10 TOBOIY HEABIKUMON COOCTBEHHOCTH OTPEACISICTCS
3aKoHOM Mecma Haxoxcoenus smoi coocmeennocmu (lex rei sitae).

JleecnocoOHOCT, ~ MHOCTPaHHbIX  TpakJaH W Jul  0e3  TpakJgaHcTBa B objacTu
MPEINPUHIMATEIBCKON JICATEIBHOCTH OIPENEeNIsieTCsl B COOTBETCTBUU CO cmamvell 1595
I'pascoanckoco Kooexca PM, xortopass rinacut. «Cmamyc Kommepcanma, TO3BOJSIOMUN
WHOCTPAaHHOMY TP@KIAaHWHY WM JIMIy 0€3 TpakJaHCTBa OCYHIECTBISTH KOMMEPYECKYIO
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JesATeNbHOCTh 0e3 00pa30BaHus IOPUINYECKOrO JHIA, ONPEIeNsieTCs M0 3aKOHY TOCYIapCTBa, T
WHOCTPAHHBIN TPakKIaHWUH WK JIULO 0€3 Ipa)<AaHCTBA MONYUUIIN paspeuleHue Ha ocyuwecmeaietue
KOMMEepPUecKol 0essimeabHOCIU».

B cootBerctBUM co cmamveti 1594 [pasxcoanckoeo Kooekca perucTpanuio akToOB I'pa)KIaHCKOTO
coctosiHus rpaxkaaH Pecnybnuku Moo, mpokuBarommx 3a €€ mpeleiaMH, OCYIIECTBISIOT
KOHCYJIbCKHE yupexaeHus PecmyOnuku MonjgoBa, a mpu OTCYTCTBHHM TaKOBBIX — IOCOJIbCTBA. B
9TOM KOHTEKCTE CJIEIYET TaKXKE YUYUTBHIBATh TMOJOXKEHHS 3akona PM «06 axmax epasxicoanckozo
cocmosinus» Ne100-XV om 26.04.2001 (MO Ne97-99 om 17.08.2001). B cooTBeTCTBUH CO crmambell
10 «ITpaBO MHOCTpaHHBIX TpakAaH U JUIl 0€3 rPakIaHCTBA HA PETUCTPAIMIO aKTOB TPaXKTaHCKOTO
cocrosiHus B PecmyOnuke MomnjgoBa» WHOCTpaHHBIE TpaKAaHe, MPOKUBAIOIIUE WM BPEMEHHO
Haxozsmuecs B PecryOnuke MoungoBa, BOpaBe TpeOOBaTh pPErucTpalni akTOB TPa)JIaHCKOIO
COCTOSTHUS Ha T€X XK€ YCJIOBHAX, U4TO U Tpaxnane PecnyOmuku MonmoBa. Jluma 6e3 rpaxmaaHcTBa,
npoxuBatoiue B Pecrrydnuke MoungoBa, uia, XoAaTaiCTBYIOUINE O MPEAOCTaBICHUN YOKHUIIA, U
OCKEHIIBI TIPU PETUCTPALIUU AKTOB TPAKIAHCKOTO COCTOSIHHSI MMEIOT T€ )K€ MpaBa U HECYT TE Ke
00s13aHHOCTH, 4TO M rpaxaane Pecrybmuku Momnaosa.

B cootBerctBUM co crathedt 13 «Ilpusnanme peiicTBuTenbHBIMH B PecmyOnmke MommoBa
JOKYMEHTOB O PpErucCTpaliil aKTOB TPaXKIAHCKOTO COCTOSIHHS, BBIIAHHBIX KOMIIETCHTHBIMH
OpraHaMyd HWHOCTPAHHBIX TOCYJAapCTB», JTOKYMEHTHI O PETHUCTPAIMd aKTOB T'PaKIaHCKOTO
COCTOSIHUSI, BBIJAHHBIC WHOCTPAHHBIM Tpa)kIaHaM W JHIAM 0e3 Tpa)KAaHCTBa KOMIIETEHTHBIMU
OpraHaMH WHOCTPAHHBIX TOCYJapCTB B COOTBETCTBUU C 3aKOHAMH ITHX TOCYAApPCTB, MPU3HAIOTCS
neiictButensHbiMU B PecriyOmuke MonoBa, eciiu OHM JIerajlu30BaHbl B yCTAHOBJICHHOM IMOPSJIKE U
€CJIM MHOE HE TPETyCMOTPEHO MEKIYHAPOJIHBIMH COTJIANICHUSMH. 3alCH aKTOB TPaKIaHCKOTO
coctosiHus TpaxknaaH PecrnyObnmuku MongoBa, COCTaBICHHbIE KOMIIETEHTHBIMH — OpTraHaMu
WHOCTPAHHBIX TOCYJAapCTB, UMEIOT JOKA3aTeIbHYIO CHIIy B CTpaHE TOJHKO B CIly4ae, €CIU OHH
nepeperucTprupoBanbl (BHOBb 3apETUCTPUPOBAHBI) B PETHCTPaX aKTOB I'PAKTAHCKOTO COCTOSHHS
Pecriyomukn Momnpaosa. Ilepeperucrpanmsi 3amiceid akTOB TPa)JTaHCKOTO COCTOSHUS M BHECCHHE
OTMETOK, TMOJyYEHHBIX H3-3a pyOeka, B 3alHCH aKTOB TPaKIAHCKOTO COCTOSHUS MPOU3BOJISATCS
OpPraHOM 3alHCH aKTOB TPaXKIAHCKOTO COCTOSHUS MYyHHIHIHS KWUIIMHAY TO COTJIACOBAaHHIO C
['maBHBIM ympaBieHHEM TpaKAaHCKOTO cocTosiHUS [lenapramenTa HH()OPMAIIMOHHBIX TEXHOIOTHIA.
I'paxnane Pecriybnuku MosnjgoBa 00si3aHbl MOJaBaTh 3asBJICHUS O MEPEPETUCTPALUU B TEUEHHE
IIECTH MECSIeB CO JHS BO3BpAalleHHWs B CTpaHy WJIM CO JHSA TOJy4YeHHs H3-3a pyOexa
CBUJCTEIHLCTBA O PETHCTPAIIUHN aKTa TPaXTAaHCKOTO COCTOSHUS, KOITUU 3aIMCH aKTa TPakIaHCKOTO
COCTOSIHUS MU BBIIIUCKU U3 TaAKOM 3aIIHMCH.

[TorTHOMOYMST KOHCYJIOB TIO PETHCTPAllMU aKTOB TPAXKIAHCKOTO COCTOSIHHS TPEIYCMOTPCHBI B
Pa3IMYHBIX KOHCYJIBCKMX KOHBEHIMSX. Tak, HampuMep, CYHIECTBYeT KOHCYIbCKAS KOHBEHYUs.
medcdy Pecnybnuxot Monoosa u Poccuiickou @Dedepayueri om 14.06.94 (MO Nel9-20 om
27.03.1997). B cmamuve 9 31oit KoHBEeHITMH MTPeyCMOTPEHBI (DYHKIMH 110 BOIIPOCAM TPakIaHCTBa
Y TPKIAHCKOTO COCTOSTHHSL.

KOHCYJ'IBCKOG JOJI>KHOCTHOEC JTMIIO UMECT IIPaBO.

a) BECTH Y4YCT I'pakKJaH NpEeACTABIIACMOI0O rocy1apCTBa,
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b) mnpuHuMaTe JHOOBIE 3asBICHHS 1O BONPOCAM TPAKAAHCTBA IMPEACTABISEMOTO
rocyapcrBa,

C) PErHCTpUpPOBATH POXKJICHHE W CMEPTh TPaXIaH MPEACTABISIEMOr0 TOCYJapcTBa H
BbIJIaBaTh COOTBETCTBYIOIINE aKTHl;

d) perucTpupoBaTh 3aKIIOYCHHE M PpACTOP)KEHHE OpakoB MEXKIy TpakJaHAMH
IIPEJCTABISIEMOI0 TOCYAAPCTBA U BBIJABATH COOTBETCTBYIOIUE AKTHI.

KoHcynbeckoe TOMKHOCTHOE JIMLO COOOIIaeT KOMIIETEHTHBIM BJIACTSIM IOCyAapcTBa MPEObIBAaHUS O
NPOM3BECHHONW PErHCTpallMy 3aKIIOUCHHS W PAcTOpKEHHs OpakoB, €CM 3TOro Tpedyer
3aKOHOJATEIHCTBO TOCYAAPCTBA MPEOBIBAHUS.

[TpumMepHO Takue ke MOJOKEHUS MOKHO OOHAPYKUTh U B IPYTMX KOHCYJIbCKMX KOHBeHLUsAX PM ¢
3apyOS)KHBIMUA CTPAHAMHU.

3. OrPAHHYEHHE H JINIIIEHHE JIEECIIOCOFHOCTH B MY11

B cootBerctBuM co crathelr 1591 Ipascoanckozo Kodekxca WHOCTpaHHBIM TPaKAAHWH WM JIUIO
0e3 TpaXJaHCTBa MOTYT OBITh PU3HAHBI HEJIEECTIOCOOHBIMU MIJIM OTPAHMYEHHO JIE€CTIOCOOHBIMU B
COOTBETCTBUH C 3aKOHOAATENILCTBOM PM (dacTh 1). 3akOHHOE MpPEACTaBICHHE HEIEECIIOCOOHOTO
WHOCTPAHHOTO TpaKJIaHWHA WJIM JHUIa 0e3 TpaKTaHCTBA, a TaKkKe OKa3aHWe IOMOIIU
HEeJeecnocOOHOMY HMHOCTPAHHOMY TPa)KIaHWHY WIHA JUIYy 0e3 TpakKJaHCTBAa OCYIIECTBISIOTCS B
COOTBETCTBUHM C 3aKOHOM, PETYJIUPYIOIIMM IPABOOTHOIICHHS TPEJCTABUTEIHCTBA MM OKa3aHUS
oMot (vacmo (2) cmamou 1591 I'pasxcoancrkoeo Kodekca).

Crnenyer OTMETUTh, UTO MpoOJieMa OrpaHUYEHUs W JMIIeHUus aeecriocooHoctd B MUII sBnsercs
JIOCTaTOYHO CII0)KHOHM, TOCKOJBKY B ATOW OOJIACTH CYIIECTBYIOT 3HAUHMTEIbHBIC PACXOXKICHUS B
MaTepHATBLHOM TIPaBe Pa3IUYHBIX rocyaapcts. [TompiTka YHUDUIIUPOBATHE MAaTEPHAILHOE TPABO B
naHHou cdepe Opima mpenmpunsta B 1905 romy, korma cocrosiock moamucanue [ aaeckou
KOHGeHyuu 06 ozcpanudenuu 0eecnocoOHOCmU CO8EPUIEHHONIEMHUX — OJHAKO, OCHOBHBIM
OpUHIMIOM 5Toi KOHBEHIMM SBISJICS NPUHIMI TpaxkaaHcTBa, modtomy Jlanus, Hopserwus,
Benukobpurtanus u CILIA He yyacTBOBasiM B HEH. B KOHEUHOM MTOTrE MIMPOKOTO PacpOCTPaHEHUS
KouBeHnus He noxyyua.

K nacrosmemy Bpemenu B goktpune MUYII chopmupoBanock HECKOIBKO npUHYUNOE, KACAIOIUXCS
3TOrO BOIIPOCA, & IMEHHO!

1) JMIICHHE JIeECIIOCOOHOCTH WM mMopakeHue (orpaHuueHWe) B TMpaBaX HMHOCTPAHIA
JOJKHO TIOTYUHSITHCS €70 TUYHOMY 3aKOHY,

2) YUPESKACHUAMH, KOMIIETEHTHBIMH OOBSABHUTH JIMIIO OIPAHHUYCHHO JEECIOCOOHBIM HIIN
JIMIIIEHHBIM JIECCITOCOOHOCTH, SBJISIOTCS YUPEKIACHHUS CTPAHBI TPAXKIAHCTBA HIH OCHOBHOIO
MECTa JKUTEIBCTBA (JJOMUIHIIA);
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3) IOpUANYECKUAE TIOCIEICTBUS TMPU3HAHUS JIMIA OTPAaHUYCHHO JIEECIIOCOOHBIM HITU
MOJIHOCTBIO HEJIEECIIOCOOHBIM OIPEAETSIOTCS MO MpaBy TOTO rOCyJapcTBa, B KOTOPOM HMEJO
MECTO TaKO€ MpU3HAHUE.

[IpaBoBOif cTaTyc KOHKPETHOTO JIMI[Aa MOXET OCIOXKHUTBCS B CIy4yasX TMPU3HAHUS €ro
HE/IEeeCrOCOOHBIM 33 TpaHUIeH, TOCKOJIBKY BCTaeT MpodiieMa JIEHCTBUTEIBHOCTH TaKOTO
MPU3HAHUS B COOTBETCTBYIOIIEM TOCYyAapcTBE. B ompeneneHHO cTeneHH 00 3TOM TOBOPUTCS B
gyacth 4 cmamou 1592 ['pasxcoanckoco Kodexca, B COOTBETCTBUHM C KOTOPOM OIEKa WIH
MOTICYUTENBCTBO, YCTAHOBJICHHBIE HAJ| Tpax1aHaMu PecryOnuku MomioBa, MPOKUBAIOIIUME 32 €€
npenenamMy, TPHU3HAITCA — JICHCTBUTENLHBIMU, €CIM TPOTHB  YCTAHOBIICHHS OINEKH WIH
MOTICUUTENBCTBA MO0 TPOTUB WX TMPUHATHS HET OCHOBAHHBIX Ha 3aKOHE BO3PAKCHHIMA
KOHCYJIBCKOTO yupexneHuss PecrmyOmukum MommoBa, aKKpEIMTOBAHHOTO B COOTBETCTBYIOIIEM
rOCy/apCTBE, a TPU OTCYTCTBHU TAKOBOTO — MOCOJLCTBA. OOBIYHO TPOOJIEMBI TAaKOTO poja
paspeniarTcs B ABYCTOPOHHUX HJIM MHOTOCTOPOHHHX JIOTOBOPAX O MPABOBOM IMTOMOIIIH.

Taxk, 6 cmamve 25 Konsenyuu o npasosoui nomowu 1993 200a npeaycMoTpeHo cleayroriee:

(1) [To menam o mMpu3HAHWM JUIA OTPAHUYEHHO J1€eCIIOCOOHBIM HIIM HEIEECTIOCOOHBIM, 3a
UCKJTFOUCHHEM CJIy4aeB, MPEIyCMOTPEHHBIX MyHKTaMu 2) ¥ 3) HACTOSINEH CTaThi, KOMIICTEHTCH
cyn Jlorosapusaroiieit CTOpOHBI, FpakAaHUHOM KOTOPOU SBJISIETCS 3TO JIUIIO.

(2) B ciyuae ecniu cyny onno#t JloroBapuBaromieiicsi CTOPOHBI CTaHYT U3BECTHBI OCHOBAHUS
NpU3HAHKUS OTPAHMYEHHO JIEeCIIOCOOHBIM WJIM HEIEeClOCOOHBIM MPOXKUBAIOLIETO Ha €&
TEPPUTOPUU JIWIIA, SIBISIONMIETOCS TpakKJaHWHOM npyroi JloroBapusaromieiicss CTOpOHBI, OH
yBeAOMUT 00 3ToM cyn JloroBapusaromeiics CTOpPOHBI, TpPaXIaHUHOM KOTOPOW SBISETCS
JTAHHOE JINLIO.

(3) Ecnu cyn JloroBapusaroriieticsi CTOpOHBI, KOTOPBIH ObUT yBEIOMIICH 00 OCHOBAHHUAX IS
NPU3HAHUS OTPAaHMYEHHO JI€ECIIOCOOHBIM MM HEIEeCHOCOOHBIM, B TEUEHHE TPEX MECALEB HE
HAYyHET JIeJI0 WM HE COOOUIUT CBOE€ MHEHHUE, JEJI0 O NMPU3HAHUU OTPAaHUYEHHO J1€eCIIOCOOHBIM
WIN HejeecrnocoOHbIM Oyner paccmaTpuBaTh cyl Toi JloroBapuaromeiicss CTOpOHBI, Ha
TEPPUTOPUU KOTOPOH 3TOT rpa’kJaHUH UMEET MECTO KUTEIbCTBA. PellieHne o npu3HaHuu JIHLa
OTPAaHUYEHHO [JEECIIOCOOHBIM WM HEJIEeCIIOCOOHBIM HAINpPAaBIAETCSI KOMIIETEHTHOMY CYIY
JlorosapuBatomeiicss CTOpOHBI, TPakJaHUHOM KOTOPOI! SIBJISIETCS 3TO JIMILIO.

4) [Tonoxenuss myHKTOB 1) — 3) HacTOAIICH CTAaTbU MPHUMEHSIOTCS COOTBETCTBEHHO M K
BOCCTAHOBJICHHUIO JIEECITOCOOHOCTH.

Wtak, oueBuano, uto moaoxenust uacmu (1) cmamou 1591 I'pascoanckoco Kooexca we BHONHE
cooTBeTcTBYIOT Kongenyuu 1993 200a u, mo xpaiiHeidl mepe, B OTHOUICHUSAX MEXKAY CTpaHAMH-
yuactHunamu CHI™ aTa cTaThsi NpUMEHSATHCS HE J0JDKHA, TOCKOJIBKY B COOTBETCTBUU CO Crambyell
1586 [pasxcoancrkoeo Kooexca monoxenuss Kaurm 5 I'paxxmanckoro Kopekca mpuMeHSIOTCS B
Clly4asix, KOrJia MeXIyHapOAHBIMU JOTOBOPAMHU HE YCTAaHOBIICHO WHOE. B OTHOIIGHUSX ¢ qpyrumMu
TOCyJIapCTBAaMH TaKXKe CIIEAyeT YYWTHIBATh HAJIM4YWE JIOTOBOPOB O IPABOBOM IOMOIIM M WX

COJACpIKaHuC.
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B acriexte mpu3HaHUS WHOCTPAHHOTO Ipa){IaHMHA WM JIMIA 0e3 TpakJaHCTBA HEAEeCOCOOHBIM
WIA OIPAaHUYEHHO JI€ECIIOCOOHBIM CJENyeT YHOMSHYTh TAaK)K€ BOIPOC OMEKH U IMOMNEYUTEIbCTBA.
Tak, B coorBercTBUU cO cmamveti 1592 [pascoanckoeo Kodexca ycCTaHOBICHHE, M3MEHECHHE,
MIOCJICACTBHS M NPEKPAILEHUE OTHOIICHUMN OIEKH M IONEYUTENIBCTBA HaJl HECOBEPIIEHHOJIECTHUMH,
HE/IEeeCIOCOOHBIMU MM OTPAaHMYCHHO JIEECIIOCOOHBIMHM COBEPIICHHOJETHUMH JIUIIAMU, a TaKXke
OTHOILECHUS MEXKIY ONEKYHOM WM IONEYUTEIEM M IMOJONECYHBIM PETyJUPYIOTCS HAlMOHAIbHBIM
3aKOHOM TmojomnedHoro (wacme 1). IlpuHATHE ONEKYHCTBAa HIIM IONEYUTEIBCTBA PETYIUPYETCS
HalMOHAJBHBIM 3aKOHOM JIMIA, Ha3HAYCHHOTO B Ka4yeCTBE ONEKyHa WM noneuutens (vacmo 2).
OTHOLIEHUST MEXIY ONEKYHOM WM IONEUYUTENIEM U TOJONEYHBIM ONPENENAIOTCS 10 3aKOHY
rOCyapCTBa, Y4YPEKIECHUE KOTOPOTrO HA3HAYWIO ONEKyHa WM nomneuutend. B cioywae, kornma
MOJIOTIEYHbIN TpokuBaeT B PecryOnmke MonnoBa, npumensercss 3akoH PecnyOmuku Monosa,
ecan OH Ooiee OnarompusTeH sl mopomneyHoro (uacms 3). Omneka WM TOINEYUTEIBCTBO,
yCTaHOBJICHHbIE HaJ rpaxaaHamu PecrnyOnuku MongoBa, MpOXKHMBAIOIMMH 32 €€ Mpeaeiamy,
MIPU3HAIOTCS JI€MCTBUTENBHBIMHU, €CIIM INPOTHB YCTAaHOBJIEHUS ONEKH WU IONEYUTENIbCTBA JHOO
IIPOTUB MX MPHUHATHS HET OCHOBAaHHBIX HAa 3aKOHE BO3PAXKEHUN KOHCYJIBCKOIO YUpPEXACHHUS
Pecny6iiukn MosnoBa, akkpeIMTOBaHHOIO B COOTBETCTBYIOLIEM IOCYAapCTBE, a MPU OTCYTCTBUU
TAKOBOT'O — IOCOJILCTBA (uacmo 4).

4. BE3BECTHOE OTCYTCTBHE. OFbABJIEHHE JIHIA YMEPIIIHM

B cootBetrctBUM co cmamveti 1593 [ pascoancroco Kodexca cynebHoe pelieHue O TMpU3HAHHUU
WHOCTPAHHOTO TpaKJaHWHA WM JHIla 0e3 rpakJaHcTBa OE3BECTHO OTCYTCTBYIOIIMM JHOO 00
OOBSBICHUH €r0 yMEpUIMM NPUHUMAETCS WM OTMEHSETCS B COOTBETCTBUH C HAI[MOHAIBHBIM
3aKOHOM JAaHHOTO JHIa. EciM yCcTaHOBHUTE 3TOT 3aKOH HEBO3MOKHO, IpUMEHsIeTCst TipaBo PM.

C Touku 3pCHUS HAJIUYUA oo OTCYTCTBHUSA B HpaBOBOfI CUCTCMC HMHCTUTYTa O0OBSBIICHUS Juna
0e3BECTHO OTCYTCTBYIOIIMM HUJIM YMEPIIHUM MOXXHO BBIACIIMTH CIICAYIONIME I'PYIIIbI CTPAH.

1) CTpaHbl, B IPaBe KOTOPBIX OTCYTCTBYET 3TOT MHCTUTYT (Benukoopuranus, CIIA);

2) CTpaHbl, B MpaBe KOTOPBIX HE MPH3HACTCS ITOT WHCTUTYT, HO B HEKOTOPBIX CIyYasx
BO3MOYKHO BBIHECCHHE B paMKax CyAeOHOrO MPOM3BOICTBA IO KOHKPETHOMY JEIy CyAeOHOro
orpesiesicHHsT 0 Oe3BECTHOM OTCYTCTBHHU JIMIIA, KOTOPOE OyIeT MMETh 3HAYCHHE TOJIBKO JIJIsI
JTAHHOTO JIeJ1a, HO HE I MHBIX oTHOMmeHuH (DpaHius);

3) CTpPaHbl, B IIpaB€ KOTOPBIX HMMEIOTCA CHELUAIbHBIE 3aKOHBI, IPELyCMAaTPUBAOLINE
HOPSIIOK NpPU3HAHMUA OE3BECTHO OTCYTCTBYIOIETO JIMIIA YMEpIIUM, a TakXe KOHKPETHbIe
NPEANOChUIKH /sl Takoro npu3Hanus (ABctpusi, ®PI", Utanus), mubo pa3paboTaHbl OTACIbHBIC
Hopwmel ([Tonbina, Benrpust, Yexwust, Poccust, Mongosa u np.).

KonnusnonHble acrekThl 6€3BECTHOTO OTCYTCTBUS M OOBSBICHUS YMEPIIUM PEIIAIOTCsl HA OCHOBE
MIPUBSI3KM OTHOWICHUS K JUYHOMY 3aKoHy. B HEKOTOPBIX CIIydasx, KOTJa KBaJTU(PHUKAIHIO JacT
CyieOHOe yupeKICeHHEe APYyroro rocyAapcTBa, MpUMEHseTCsl 3aKoH cyna — lex fori.

OO6patumcst BHOBb K Koneenyuu o npasoeoii nomowu 1993 200a. B cratbe 25 mpeaycMOTpeHO
ClIeTyroIIee:
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(1) ITo nenam o mpu3HAHMU JIULIA OE3BECTHO OTCYTCTBYIOIIMM WM OOBSBICHUN YMEPILIUM U
no penam o0 yCTaHOBJIEHHMM (AaKTa CMEpPTH KOMIETEHTHBI YUPEXICHHUS IOCTHLHMU
JoroBapusaromieiics CTOpoHbI, TpaKAaHWHOM KOTOPOH JIMIIO OBLIO B TO BpeMs, KOTJa OHO IO
NOCJIEIHUM JaHHBIM OBLJIO B XMBBIX, @ B OTHOUIEHUHU APYIHX JIUI — YUPEXKAECHUS FIOCTULUU 110
MIOCJIETHEMY MECTY JKUTEJIbCTBA JINLA.

(2) VYupexnenus roctuiuu kKaxaod u3 Jlorosapuparomuxcs CTOpOH MOTYyT HpHU3HATh
rpaxaanuHa apyroi JloroBapuBaromieiics CTOpOHBI M HMHO€ JIMIIO, NPOKHMBAIOIIEe Ha €€
TEPPUTOPUH, OE3BECTHO OTCYTCTBYIOLIMM MJIM YMEPIINM, a TAKXKe YCTAaHOBUTH (aKT €ro CMEPTH
10 XOJATaWCTBY MPOKUBAIOIINX HA €€ TCPPUTOPUM 3aWHTEPECOBAHHBIX JIULL, ITpaBa U UHTEPECHI
KOTOPBIX OCHOBaHBI Ha 3aKOHOIaTeNbCTBE 3TON JloroBapusatomnieiicss CTOpOHBI.

3) IIpu paccMoTpeHHM J€d O MpU3HAHMKM O€3BECTHO OTCYTCTBYIOIIMM WM OOBSIBICHUH
YMEpLINM U Jie71 00 YCTaHOBJICHUU (PAaKTa CMEPTH, YUPEKICHUS IOCTUINHU JoroBapuBarommxcs
CTOpOH NpUMEHSIOT 3aKOHOIATEILCTBO CBOETO T'OCYAapCTBA.

5. IIPABOBOH CTATYC ®H3HYECKHX JTHI] B HEKOTOPBIX 34APYBEKHBIX CTPAHAX

B cootBetcTBUM ¢ @PedepanbHbim 3aK0HOM ABcmpuu 0 MenHcOyHapooHom yacmuom npase 1978 2.
[10, ¢.160] mpaBo- 1 JeecmocOOHOCTD JIMIIA OMPEACIISIOTCSA COTJIACHO €ro JIMYHOMY 3akoHy (812).
Hcnons30BaHne MMEHH JIMIA OMPEAEISIETCS COrJIaCHO €r0 COOTBETCTBYIOIIEMY JTHYHOMY 3aKOHY,
Ha KaKoOM OBI OCHOBAaHHUU HpI/IO6peTeHI/IC MUMCHHU HH IIOKOUJIOCH. 3aIIII/ITa HMCHU OIPCACTIACTCA
COTJIaCHO MpPaBy TOTO TOCYAapCTBa, B KOTOPOM OCYINECTBISIETCS Hapyinaroinee aeiictere (813).
YCJ'IOBI/HI, MOCJICACTBYA U MPCKPAILICHUEC 00BsABIICHNSA YMCEPIIUM WJIA NPCACTABICHUA JOKA3aTCIILCTB
CMEPTH OMPEICIAIOTCS COTIACHO IMOCTEAHEMY W3BECTHOMY JIMYHOMY 3aKOHY OE3BECTHO
orcytctByomero (814). VYcioBus, TOCHCACTBHS W MPEKPAICHUE JUIICHUS JICeCIIOCOOHOCTH
OIPEIEIISIFOTCS COTIIACHO JINYHOMY 3aKOHY 3aTParkBaeMoro MMH JIHUIIA.

B sencepckom Vrkaze 1979 e. Nel3 o medscoynapoonom uacmuom npaee [10, ¢.231] nuuam
nocesimeHa [maBa Il, koTopas comepuT, B 4acTHOCTH, cienytomiee mnojoxenue: 810. (1)
[TpaBocnOCOOHOCT, EeCOCOOHOCTh YENIOBEKa M JIMYHBIA CTaTyT B IEJIOM, a TaKXKe Mpasa,
CBSI3aHHBIC C JIMYHOCTBIO, OMNPEHCISAIOTCS MO ero Ju4HoMy 3akoHy. (2) Ilo TpeGoBanusIM,
BBITCKAIONIMM M3 HAapyLICHUS IpaB, CBA3aHHBIX C JIMYHOCTHIO, TPHUMEHSETCS IMpaBO MecTa MU
BPEMEHH COBEPIICHHUS MPABOHAPYIICHHS; OJHAKO €CIH JUIi TOTEPIIEBIIETO B OTHOUICHHU
BO3MEIICHHS BpeIs WIM BOCCTAHOBJICHUS HApyIICHHOTO IpaBa Oosiee ONaronpUsTHBIM SBISCTCS
BEHT€PCKOE MPaBO, PUMEHSETCS TO TPABO.

Cornacuo Beoonomy 3axomy 1896 2. x [pascoanckomy ynoscenuro I'epmanuu [10, ¢.271],
MPaBOCIOCOOHOCTD U I€eCITOCOOHOCTD JIMIIA TIOAYMHAIOTCS MPaBy TOTO TOCYAapCTBa, IPaKIaHUHOM
KOTOPOTO OHO SIBIISIETCA. DTO MPABWIIO JCHCTBYET TAaKXKe B TOM Mepe, B KaKOW JeecriocCOOHOCTD
BCJICJICTBHE BCTYIUICHHsI B Opak pacrmpsiercs. OJHaKAbI MOJYyYEeHHON MPaBOCIIOCOOHOCTH WIIU
JICeCIIOCOOHOCTH MPUOOPETEHUEM HJIM YTPATOil IPABOBOTO cTaTyca rpaxaaHuHa ['epMaHuu ymepo
He HaHocuTcs (cm. 7). B cooTBeTCTBUH cO cmambeti 9 00BsIBICHHE YMEPIINM, yCTaHOBJICHHE (aKTa
CMEpPTH U MOMEHTA CMEPTH, KaK W MPE3yMIIIHs HAXOKIACHUS JIUIA B JKUBBIX, U TPE3yMIIIHS €rO
CMEPTH, TOMYMHSAIOTCS MPaBy TOr0 TOCYIApCTBa, T'PAKAAHUHOM KOTOPOTO SBIISIICS OE3BECTHO
OTCYTCTBYIOIIMI B TOT MOCJICTHUNA MOMEHT, B KOTOPBIN OH 110 MMEIOIUM CBEJICHHSIM ObLT CIIIE JKHB.
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Ecnu 06e3BeCTHO OTCYTCTBYIONIMII B 3TOT MOMEHT SIBISUICS TPAXIAaHUHOM HWHOCTPAHHOTO
roCy/apcTBa, TO OH MOXET ObITh OOBSBIEH YMEpPIIUM COTJIaCHO T€PMAHCKOMY IpaBy, KOTJa IS
3TOr0 TPHUCYTCTBYET OOOCHOBaHHBIM HHTEpec. B coorBercTBUM co cmamveu 10 ums nuia
MIOAYMHSETCS IIPABY TOrO FOCYAapCTBa, IPakIaHMHOM KOTOPOTO 3TO JIMIO SIBJIAETCS.

Bo ®panyysckom [pascoanckom rooexce 1804 2. [10, c. 594] mpeaycMOTpeHBI CIIEAyIOIIHNE
TMOJIOKEHUSI OTHOCHTEIBHO cTaryca (pu3ndecKkux jauil. [Ipexie Bcero, B COOTBETCTBUU CO Crmambell
11 uHoCcTpaHer moyb3yeTcs Bo OpaHINy TAKMMH K€ TPAXKIAHCKHIMH MTPaBaMH, KaK T€ TPaXKTaHCKHE
MpaBa, KOTOpPBIE NPEJOCTABIEHBI WM OYIyT MPEeNOCTaBICHBl (QpaHIly3aM [0 JOTOBOpaM C
rOCyJIapCTBOM, K KOTOPOMY TNPHUHAUICKHUT 3TOT HWHOCTpaHel. B cooTrBercTBUM cO cmamveti 14
WHOCTpaHEIl, Take He Haxoasmiics Bo dpaHiuu, MOXKeT ObITh BbI3BaH BO (DpaHITy3CKUE CY/IbI IS
WCTIOTHEHUST 0053aTeNIbCTB, 3aKIIOYCHHBIX UM Bo @panmmu ¢ ¢paniry3om. CormacHo cmamve 15
¢bpaHiy3 MOXeT OBITh MPUBJICYCH K (PPaHIy3CKOMY Cyay MO 00sS3aTeNbCTBaM, NMPHHATHIM UM B
WHOCTPAHHOM TOCYJIapCTBE, AakKe M B OTHOIICHUM HWHOCTpaHua. B cmamwve 102 ykazano, 4TO
MECTOM JKHTEIbCTBA KaXKJIOr0 (paHIly3a, B OTHOIICHUU OCYIICCTBICHUS €0 TPaKIAHCKUX IPaB,
SBISICTCS MECTO, T/Ie OH HMMEET CBOe OCHOBHOe oO3aBemecHue (établissement). Kpome Toro, B
Konekce conepKuTcss 3HAUYUTEIBHOE YHCIO HOPM, PETYJUPYIONUX PETUCTPALUI0 aKTOB
TPaXKIAHCKOTO COCTOSIHUS B CITydae, €CJIM B OTHOIICHUH HMEETCSI HHOCTPAHHBIN AJIEMEHT.

B I'pasicoanckom kooexce Poccuiickoti @edepayuu (vacts 3) [11, ¢.211] npeaycMOTpeHO MOHSATHE
JIUYHO20 3aKOHA huzuyecko2o auya. B coorBerctBun ¢ yacmoio (1) cmamou 1195 mudHBIM 3aKOHOM
(U3NYIECKOTO JIMIA CUYUTAET MPABO CTPAHBI, TPAXKAAHCTBO KOTOPOH ATO JUIO mMeeT. Ecmu mumo
Hapsily C POCCUHMCKHUM TPaKIAHCTBOM MMEET M MHOCTPAHHOE T'Pa)KTaHCTBO, €T0 JTUYHBIM 3aKOHOM
SIBJIICTCS POCCUHCKOE mpaBo. EciM WHOCTpAaHHBIA TPa)KTaHWH HMEET MECTO JKHUTEIhCTBA B
Poccuiickoit @enepanuu, ero TMYHBIM 3aKOHOM SBJISIETCS pOCCUICKOE npaBo. [Ipu Hamnunu y nuna
HECKOJIbKUX MHOCTPAHHBIX TPaX/JTaHCTB JIUYHBIM 3aKOHOM CUHUTACTCS MPaBO CTPAHBI, B KOTOPOH 3TO
JUI0 MMEET MECTO XHUTeNbCTBA. JIMUHBIM 3aKOHOM JHIla 0€3 Tpa)KAaHCTBA CUUTAETCS MPaBO
CTpaHbl, B KOTOPOH 3TO JIMIIO WUMEET MECTO JKUTEIbCTBA. JINUHBIM 3aKOHOM O€KEHIIa CUUTACTCS
MpaBO CTPaHbI, MPeIOCTaBUBIIEH eMy yOexuie. B cootBeTcTBuM co cmamveti 1196 rpaxknanckas
MPABOCTIOCOOHOCTH JIMIIA ONPEEIISIETCS] €ro JIMYHBIM 3aKOHOM. [IpH 3TOM MHOCTpaHHBIEC TPaKIaHE
u Juna 0e3 rpaxkAaHCTBa  MOJb3yloTcss B Poccuiickoit  Denepanuu — rpakKIaHCKOM
MIPABOCTIOCOOHOCTHIO HapaBHE C POCCHUICKHMH TPaKIaHaMH, KpOME CIIydaeB, yCTaHOBIICHHBIX
3aKOHOM. B cooTBeTcTBHHM cO cmamveti 1197 rpaxknaHckas AeecrnocoOHOCTh (DPU3MUECKOTo JIHIa
OTIPENIeNIICTCSl €T0 JIMYHBIM 3aKoHOM. Du3mueckoe Ui, He objamaromiee J1eeCrioCOOHOCTIO 110
CBOEMY JINYHOMY 3aKOHY, HE BIPABE CChLIATHCS HA OTCYTCTBUE Y HETO JI€eCIIOCOOHOCTH, €CIIH OHO
SIBIISIETCS JIEECTIOCOOHBIM TI0 TIPaBy MECTa COBEPIICHHS CICNKH, 32 UCKIIOUEHHEM CIIy4aeB, KOTIa
OyIeT JoKa3aHo, YTO Jpyras CTOpOHAa CAENKHA 3Hajla WM 3aBeOMO JOJDKHa Oblia 3HaTh 00
OTCYTCTBHH JI€€CTIOCOOHOCTH.

B pymvinckom 3axone 1992 2. NelO5 «llpumenumenvno K pe2yiuposanuio OmMHOUEHUL
mexncoynapoono2o yacmuozo npasa» [10, ¢.494] nannoii mpobieme mocesiieHa riiaBa 2. Tak, B
COOTBETCTBHUH €O cTaTbeir 11 cocTosiHue, MpaBOCOCOOHOCTh U CEMEITHBIE OTHOIICHUST (PU3NMUECKUX
JMII PETYJIUPYIOTCS WX JIMYHBIM 3aKOHOM, €CJIM TOJBKO CIEIHAIbHBIMU TIOJOKCHUSMH HE
MPEeTyCMOTPEHO WHOE. B cooTBeTcTBHM cO cmamveil 12 ITWIHBIM 3aKOHOM (DH3UYECKOTO JIHIA
SIBIISICTCS. 3aKOH TOTO TOCYAapCTBa, TPAKIAHUHOM KOTOPOTO 3TO JIUIIO SBJISETCS. Y CTAHOBJIICHUE U
JOKa3bIBAaHUE TPAXKIAHCTBA OCYIIECCTBISCTCS B COOTBETCTBHH C 3aKOHOM TOTO TOCYyJapCTBa, Ha
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IPaXIaHCTBO KOTOPOTO CChIIAKOTCS. JIMUHBIM 3aKOHOM PYMBIHCKOI'O TIpa)kJaHUHA, KOTOpPHIA B
COOTBETCTBUHM C PAaCCMaTpHUBACTCA KaK HMMEIOINUN APYroe TPakKIaHCTBO, SBJIACTCA PYMBIHCKUN
3aKOH. JIMYHBIM 3aKOHOM HHOCTpAHIA, SIBJSAIOLIETOCS TPakJaHUHOM HECKOJIBKMX TIOCYIapCTB,
ABJIIETCSL 3aKOH TOrO TOCYJapcTBa, B KOTOPOM OH HMMEET CBOE€ MECTO JXKUTEIbCTBA WIIU, IIPH
OTCYTCTBUHM TaKOBOTO, MecTO mpeObiBanus. K muiy Oe3 rpakaaHcTBa MPHUMEHSETCS 3aKOH €ro
MECTa KUTENbCTBA W, IPH OTCYTCTBUU TAKOBOT'0, 3aKOH MECTa NPeObIBAHNUS.

6. 34KJITOYEHHE

Wrak, B HacTosIIe# cTaTbe pacCCMOTPEHBI OCHOBHBIE MOJIOKEHHUSI, Kacarolluecs: IpaBoBOro cTraryca
(bu3MYECKUX JIUI B MEXTyHAPOJIHOM YaCTHOM IIpaBe.

Hopmbl  MeXIyHapOoOHOTO 4YacTHOTO IIpaBa pPEryJUupPYIOT HUMYIIECTBEHHbIE M  JIMYHBIE
HEUMYIIECTBEHHBIE MpaBa WHOCTPAHIIEB, a TaKXK€ MX CEMEWHbIE, TPYJOBBIE M IPOLECCYabHbIE
npaBa. Oco0asi CJI0KHOCTb 3TOTO PEryJIMPOBAHUS 3aKJIIOUAETCS, KAK OTMEUAIOT MPAKTUYECKU BCE
MpaBoOBEJbl, B TOM, YTO MHOCTpPAHEL MOJYUHSAETCS OJIHOBPEMEHHO [JIBYM IOpSJIKAM:
OTeUeCTBEHHOMY (IPaBOMOPSIIKY TOCYAAPCTBA TPAXKIAHCTBA HWIIM MOCTOSHHOTO MECTa JKUTEIbCTBA)
U rocyaapcTBa npeObiBaHus. B CBs3M ¢ HEOOXOIMMOCTHIO Pa3pelInuTh BO3HUKAIOIIUE BCIEACTBHE
3TOW JBOMCTBEHHOCTH BOMPOCH! B TOKTPUHE MEXAYHAPOJHOIO YACTHOIO MpaBa ObLIN pa3paboTaHbI
U HalUId OTpPaXEHUE Ha NPAKTUKE MHOTOYUCICHHBbIE NPUHIMUIBL, CPEId KOTOPBIX NPHHIUI
HAIIMOHAJIBHOTO PEXKHUMa», TMPUHIUI «HU3BUHUTEIBHOTO HE3HAHUS HMHOCTPAHHOTO 3aKOHa»,
MIPUHLUIT TPUMEHEHHUS TUYHOTO 3aKOHA.

BaxHoCTh 3TOI Tembl OueBH/IHA, OCOOEHHO B HAcTosIlee BpeMs M B ycloBHAX PecmyOnukun
MonnoBa. BenenctBue rino0aibHBIX MHTETPAIIMOHHBIX MPOLECCOB MUTPAIHS BO3PACTAET BO BCEM
MHUpE, NPH 3TOM JJs KaXAOro rocyAapcTBa BO3pacTaeT M HEOOXOAMMOCTb OOECIEeYUTh CBOUM
rpaXkaHaM HaJIeKHYIO MPABOBYIO 3aLUTY — B 3TUX LIEJAX U CYIIECTBYET MEKIYHAPOJHOE YAaCTHOE
paBo.
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MEXJIYHAPOJIHBIE MEXAHU3MbI 3AILIUTHI ABTOPCKUX ITPAB
B MEXIYHAPOJAHOM YACTHOM IIPABE

(amanu3 U cpaBHUTEIbHAS XapaKTCPUCTHKA)

Hamanus Ocosny

Om camblx panHux pumyaios OOUCIOPUHECKOl SNOXU, NEPEOUl MY3bIKU U MAHYes, NOXOPOHHLIX 0Opsi00s,
HACKATbHBIX ~ PUCYHKO8, NUCbMEHHO20 C106d, (DOIbKIOpa U MeampaibHo20 NpeocmasieHus 0o
UCNOTL30BAHUSL COBPEMEHHBIX MEXHOL02UN, MAKUX Kax @QoHo2pamMma, KUHONIEHKd, OecnpogosiouHoe
sewjanue, npocpamMmuoe obecneyenue U Yyupposas 3anucs, 4er08ewecmeo UOeHmMUGUYUposano cebs uepes
NOCPeOCmBO KYIbMYPHO2O MBOPUECMBA U €20 BbIPANCEHUll 8 8Ude XY00ICeCMBEHHbIX NPOU3BEOeHUl U
UCnoaHeHuil, Komopule Mo2ym Oblmb ONUCAHBL @ KAYeCmEe UHMENIEeKMYATbHOU COOCTNEEHHOCIU.
BCEMUPHAA JIEKJIAPAL[UA

I10 UHTEJIJIEKTYAJIbHOM COECTBEHHOCTHU

ot 26 utons 2000 r.

Cpenu (GyHIAMEHTAIBHBIX TpPaB YElIOBEKa HEMAaJOBaKHOE MECTO 3aHMMAaeT MpaBO Ha 3alluTy
pPE3yJIBTaTOB €r0 MHTEJUICKTyaJIbHOTO TBOpYecTBa. OHO ynoMmmHaeTcss B crathe 27 BceoOmiei
nexiapanuu npaB denoBeka oT 10 gexabps 1948 roma u cratee 15 MexayHapoaHOTO makTa 00
HSKOHOMHYECKUX, COIHUAIBHBIX W KYyJIbTYpHBIX MpaBax oT 16 mekabps 1966 roma. OGa sTmx
JOKYMEHTa YCTaHABJIMBAIOT MPaBO Ka)XJOro 4YENOBEKa ''Cc80O00HO yuacmeosams 8 K)VIbMYpHOU
JHCUBHU  00Wecmsa, HACIANCOAMbC  UCKYCCMBOM, YHACMBO8AMb 6 HAYYHOM npozpecce U
noiv3osamvcs e2o0 Onazamu’, a TaKKe ''npaso Ha 3awumy MOPATbHLIX U MAMEPUAIbHbIX
uHmMepecos, ABIAOUWUXCS Pe3YTbMAMOM HAYUHBIX, TUMEPAMYPHBIX UTU XYOOIHCECMBEHHBIX MPYO08,
aemopom xomopwix oH saeisiemcs’. TlakT, MOMHMO 3TOTO, YCTaHABJIMBAET TAKXe OOSI3aHHOCTD
TOCyapCTB yBakaTh CBOOOJIY, HEOOXOJMMYIO JUIs TIOJTHOTO OCYIICCTBICHHS JTOrO IIPaBa,
MPUHUMATh MEPBI JUIS €r0 OCYIICCTBICHUS U MPHU3HABATH MOJIb3Y, U3BJICKACMYIO M3 MOOUIPEHUS U
Pa3BHUTHS MEKIYHAPOTHBIX KOHTAKTOB M COTPYJHHYECTBA B HAYYHOW W KyJIbTYpHOU oOnacTsx. B
cBoro odvepenb, Koncrurynms PecnyOnmkm MosgoBa Takke 3akperuisieT HpaBo Ha CBOOOIY
TBOPYECTBA KaK OJHO M3 OCHOBHBIX: "[IpaBo rpakgaH Ha MHTEIUICKTYaIbHYIO COOCTBEHHOCTH, UX
MaTepUaAbHBIE M MOpAJIbHBIC WHTEPECHI, BO3HUKAIOIIME B CBS3M C PAa3IUYHBIMA BUIAAMU
HHTEJUIEKTYaJIbHOT'O TBOPYECTBA, OXpaHstoTcs 3akoHoM" (ctaths 33) [4, ¢.13].

Takum oOpazom, B chepe MHTEILIEKTYalbHOH COOCTBEHHOCTH (DPUTYPHPYIOT HE TOJBKO WHTEPECHI
npaBooOiagareneii, HoO U roCyIapcTB, KOTOPBIE, C OJHOI CTOPOHBI, OepyT Ha ceOsi 003aTeNbCTBA
MO0 3allMTe AaBTOPCKUX TpaB W, C JAPYrod CTOPOHBI, 3aMHTEPECOBAHBI B PACHIMPCHHUU
MEXIYHAPOAHOTO KYJIbTYpPHOTO COTPYJHHYECTBA, OOMEHAa HAy4YHBIMH U JIUTEPAaTYPHBIMH,
XyZ0KECTBEHHBIMH TPOHM3BEACHUSIMH. B caMOM HIMPOKOM CMBICIE CIIOBA HMHTEIUICKTYyaJIbHAs
COOCTBEHHOCTD IMPEACTABISET CO00M "'co80KYNHOCHb 3aKPENIeHHbIX 3AKOHOM NPA8 HA pe3yibmambl
UHMENNIeKMYaNbHOl  OesIMeNbHOCMU 8  NPOMbBIULIEHHOU, — HAYYHOU,  JIUMepamypHol U
xyoooicecmsennoti oonacmsax™ [10, c.14].

ITocTostnHOE Pa3BUTHUEC MCKAYHAPOAHBIX KOHTAKTOB U COTPYAHUYCCTBO HAPOIAOB B Ky.]'IbTypHOﬁ n

Hay4yHOM o0O0JacTsX — BaXHOE JOCTHIKEHHME IMBWIM3AIMH. ABTOPCKOE IpaBO MPU3BAHO
obecreunBaTh HE TOJBKO TMOSBIEHHE, HO W "KpyroBopoT wuuaeii B mpupoze’[12]. Takoe
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COTPYAHUYECTBO CIYKUT B3aUMHOMY JIyXOBHOMY OOOTalIeHHIO HapoAOB pa3HBbIX CTpaH,
YTBEPKICHHUIO MUpa 1 1oopococeacTBa. Emé @.d. Maprenc B Hadane XX Beka IUcal, 4TO «0OMeH
MbICJIefI HpOI/ICXO,Z[I/IT MC)K,Z[y IINUBUJIN30BAHHBIMHU HapOIIaMI/I IOCTOAHHO, 3aBOCBAaHUS B O6HaCTI/I
HAyKH JICTIAIOTCS JIOCTOSTHHEeM Bcex. Hayka He mpu3HaeT /i ce0sl TepPUTOPHATBHBIX TPAHMIL, U Y
Heé HET HAIIMOHAJIBHOCTHU, OHAa MOXKECT 6LITI> CTCCHCHA B CBOEM paSBI/ITI/II/I TOJIBKO HOHHHCﬁCKHMH
3acTaBaMHM, BO3JIBUTHYTBIMH MpaBUTEILCTBOM»[9, €.298].

Kak 3amewaer A.EdpemoB, XuW3HH 4YeOBEKa TECHEHITUM 0O0pa3oM CBsi3aHA C TOJYyYCHHEM
nHpOPMALIUU U3 OKPYKAIOLIET0 Mupa, e€ nmepepaboTkoi 1 0OMEHOM €10. B yClnoBUsX MOCTpOeHUs
MPaBOBOTO TocyJIapcTBa HMH(OpMaIUs, KakK BaXHEHIIMH pecypc oOmecTBa, MpUOOpeTaeT BCe
Oonbiiee 3HaueHume [/]. Kaxmoe rocyaapcTBo 3aMHTEpECOBAHO B HCIOJIB30BAHUM JIYYIIUX
NIPOU3BEJCHUN HAayKH, JIUTEpaTypbl M HCKYCCTBA HMHOCTPaHHbIX aBTOpOB. OTHOIIEHUS ¢
WHOCTPAaHHBIMU aBTOPaMHM W HU3JATEIbCTBAMHU CTPOSITCS HA OCHOBE IPHUHIUIIOB CYBEPEHHOTO
paBeHCTBA T'OCYJApCTB, B3aMMHOW BBITOJIbl, YBAXKCHHUs HAIIMOHAJIBHBIX OCOOCHHOCTEH HApOJOB B
00JIaCTH KyJbTYpbl U MEXIYHApOJHOW 3alIUThI MpaB aBTOPOB INpou3BeneHud. [lo cpaBHEHHIO C
HaIlMOHAJIILHOW MEXIyHapoJHasl 3allluTa aBTOPCKMX IIPaB MMEET pPsAJl OCOOEHHOCTEH, KOTOphIe
OYEHBb KOMIUIEKCHO oxapakrepu3opaia [.K.JImurpuesa [9, €.298]:

a) CyObEKTaMU MEXIyHApOJTHOW 3alllUThl aBTOPCKUX MpPAaB SBJISIOTCS TPaKIaHE TOCYAapCTB,
WHOCTpAHIIBI, JIHIa 0e3 TpakAaHCTBa, OCKEHIIBI U HEKOTOPHIE MEKIyHApOIHBIC OpPTaHHU3aIlud
(OOH, FOHECKO, BOUC u 1.1.);

0) Kpyr TNpPOM3BEICHUIA, SBISIONMXCS OOBEKTAMH aBTOPCKOrO IIpaBa, PpACHIMPEH; OHH
NEPEYNCIICHbI, HANpUMeEp, Cpeau OOBEKTOB WHTEIUIEKTYaIbHOW COOCTBEHHOCTH B CT.2
CTOKrosbMCKOM KOHBEHIMH O BceMupHON oOpraHmzaliuy MHTEIJIEKTyaJbHOM COOCTBEHHOCTH
1967r. Kpome TOro, K HHM OTHOCAT TJIOOAJIBHYIO KOMIBIOTEpHYIO ceTh IHTepHer,
KOMITbIOTEPHBIE MTPOrpaMMbl, KOMIWIALUH JaHHBIX, HH(OPMAIIMOHHbIE, KOMMYHUKAIIHOHHbBIE U
JpyTrUe TEXHOJIOTHH;

B) MEXIyHapoJHas OXpaHa aBTOPCKHX MPaB OCYIIECTBISCTCS HE TOJBKO C TMOMOIIBI0 HOPM
HAI[MOHAJIBHOTO aBTOPCKOTI'O IPaBa, HO U IIyTEM MPUCOECIUHEHHS K MEKIYHAPOIHBIM JI0TOBOPaM
U BCTYIUJICHUS TOCYJApCTB B MEXTyHApOAHbIE OPraHU3alNH;

T) cpoku 00JIaaHusl aBTOPCKUMHU TPaBaMH B Pa3HbIX CTPaHAX UCUUCISIFOTCS TO-Pa3HOMY: CO JIHS
TIEPBOTO BBIMYyCKa mpou3sBeaeHus B cBeT (B bpasumuu — 60 jer, B ®PI" — 70 ner, 8 Mcnanuu — 80
aer, B CILIA — 75 net u T.11.) WK B TCUCHHE BCEW YKU3HU aBTOpA U OINPEICICHHBIA B 3aKOHAX
cpok mocJie ero cmeptu (kak mpasuito 25 wiu 50 ner);

,I[) ABTOPCKUC IIpaBa HOCAT TeppI/ITOpI/IaJ'IbHHﬁ XapakTep, T.C. X BOZHUKHOBCHUEC, COJACPKAHUC,
3aluTa, rnepeaadya u NpCKpamecHrue OnpeaACIAOTCA U OTPAHUYINBAIOTCA 3aKOHAMU 1 TCppHTOpH@ﬁ
TOr0 rocyaapcCTtBa, B KOTOPOM IIPOU3BCACHHUC OBLIO BIICPBBIC BBIITYIICHO B CBCT. HonyquI/Ie
IIpaB B 3TOM IroCyJapCTBC HC BJICUCT aBTOMATUYCCKOI'O MMPU3HAHUA UX B I[py1"0171 CTpaHc.

st posicHeHust 3Toi ocobeHHocTH aBTopckux mpaB I'.K. [ImurpueBa mpeminaraer oOpaTuthes K

TAKOMY TPaKIaHCKO-TIPABOBOMY HHCTHUTYTY, Kak mpaBo cobctBenHoctH [9, €.299]. Ero cyOmekt
MOJIB3YETCS. M PACIOpsDKAeTCsl CBOEH BEIbI0 B paBHOW Mepe B Jo0oil cTpane. Eciau mpaso
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COOCTBEHHHUKA Ha BEIl[b BO3HUKJIO B KAKOM-JTHOO TOCYJIapCTBE B COOTBETCTBHH C €r0 3aKOHAMH, TO
TaKo€ MpaBoO NMPU3HAETCA U Ha TEPPUTOPUU JIPYTUX CTPaH, II€ OHO 3aAIIMIIAETCS OT YbUX ObI TO HU
ObUIO TOcATaTeNnbeTB. MHOE 1emo ¢ aBTOPCKMMHU IpaBaMHu, OXpaHa KOTOPBIX OCYHIECTBISETCS
TOJBKO B TMpeJellax TOro TroCyJapcTBa, TI€ OHM BO3HMKIM. BOT modyeMmy mnpousBencHHE,
MEPBOHAYAIBHO OINYyOJMKOBAaHHOE B JAaHHOW CTpaHe, 3aTeéM MOXXET OBITh IEPEeBEJCHO U
CPaBHUTEJBHO JELIEBO BBINMYIIEHO B CBET B JPYroil cTpaHe 0Oe3 corjacus aBTopa M BBIILIATHI €My
aBTOPCKOTO BO3HArpaxkJaeHus (ronopapa). B cBsizu ¢ TeMm, 4TO Ha TEPPUTOPHH ITOM CTPaHBI JTAHHOE
IIPOU3BEICHAE HE OXPAH’CTCd HALMOHAJIBHBIM IIPaBOM, HM aBTOP, HM H3JaTENbCTBO, BIIEPBBIC
BBIITYCTUBIIEE €r0 B CBET, HE MOT'YT Ha OCHOBE 3aKOHA 3alUTUTh CBOU IpaBa. M.M. borycnasckuii
OOBSICHAET 3TO SBJICHUE NMPUYMHAMHU UCTOPUYECKOro Mopsijaka: emeé B nepuon (eonannu3ma mnpaBo
aBTOpa IPU3HABAJOCh AaKTOM BJIACTUM CyBepeHa. JIeiicTBMe 3TOro axkra OrpaHWYMBaIOCh
TEPPUTOPHUEH KHSLKECTBA WM rocyaapeTsa [6, €.287].

YroObl mpaBo Ha JUTEPATYpHOE MPOM3BEICHME, BO3HUKIIEE IO 3aKOHAM OJHOTO TOCYAapCTBa,
MOJyYWJIO JIefiCTBHE B JAPYroM TOCYJIapCTBE, HEOOXOAMMO HMX YYacTHE B MEXAyHApOIHOM
corjamenny 00 oOXpaHe aBTOPCKOTO MpaBa WM 3aKII0YEHHE MEXIy dTUMH ABYMs TOCYyAapCTBAaMU
COIJIAIICHUSI O B3aUMHOM IPU3HAHUU U OXpaHE COOTBETCTBYIOIIMX MpaB. Eciu ke mHOCTpaHIaMm
IPEJOCTABICHO TPaBO HA TMPOU3BEACHHS JINTEpaTyphl, HAyKHW M HCKYCCTBA, a TakXke Ha
n300peTeHus, To TaKoe MpaBo OyAeT OCHOBAHO Ha MECTHOM 3akoHe. IHOCTpaHIbl 001aJal0T B 3TOM
cllydae NMpaBOMOYMSIMH, PETOCTABICHHBIMA MECTHBIM 3aKOHOM, M HAIMOHAJIBHBIA 3aKOH CyOBEKTa
TaKMX NpaB 3HA4YCHUs HE HMMEeT WM B TNPHUHLIUIE HE mpuMeHsercs. [lostomy B paszaene
MEXIYHAapOAHOTO YacTHOTO TIpaBa, IOCBSIIEHHOM MEXIyHAPOAHOH OXpaHe aBTOPCKUX U
n300peTaTeNIbCKUX IpaB, PAacCMaTPUBACTCS NPEXKIEC BCEro caMa BO3MOXKHOCTh OXpaHbI IIpaB
WHOCTPAHIIEB, & KOJUIM3MOHHBIE BOTPOCHI BEIOOpA MEXITY TEPPUTOPUATBHBIM U JIMYHBIM 3aKOHAMU
HOCST BTOPOCTEIICHHBIN Xapakrep [6, €.288].

ITo muenuto JLLA. JlyHma, oT Bompoca O ICHCTBHM «HHOCTPAHHOTrO» (T.e. BO3HHKIIETO IO
WHOCTPAaHHOMY 3aKOHY) MCKIIFOUUTEIBHOTO TpaBa CIEAyeT OTJIMYaTh BOMPOC O TOM, B KaKOW Mepe
3a MHOCTpPAHIIEM TPH3HAIOTCS TAKUE MpaBa, BHITEKAIOIIE U3 MECTHOro 3akoHa [13, €.665]. Moxer
JM WHOCTPAHEI[ B ATOH OOJIACTH IOJIb30BAThCS TOH K€ MPaBOCIIOCOOHOCTHIO, YTO U COOCTBEHHBIN
rpaxaanuH? [lo oOmemy mnpaBuily, HHOCTpaHell B c¢epe Ha3BaHHBIX IpaB MOJb3yeTcs
HalnmMOHAaJIbHbIM pe)KI/IMOM: CClIn MPOU3ZBCACHHUEC aABTOpa-MHOCTpPAHIA OBLI0 BBIITYHICHO HJIN
HaXOJUTCSl Ha TEPPUTOPUM JAHHOTO TOCYAApCTBa U NPHUTOM paHee He ObUIO OMyOJMKOBAHO 3a
FpaHHHeﬁ, TO 3a aBTOpOM O0OBIYHO MMPU3HAIOTCA TC IIpaBa, KOTOPBIC BBITCKAIOT M3 BHYTPCHHEIO
3aKOHa 00 aBTOPCKOM IpaBe.

HTak, OCHOBHBIM METOJOM pEryJIMPOBaHUS OTHOIICHUH, HMMEIONIMX FOPUIHYECKYIO CBSI3b C
HpaBOHOpH)IKOM pa3J'II/I‘~IHBIX FOCYI[apCTB MU BO3HUKAKOIIUX II0 HOBOI[y OXpaHLI pe3yHI)TaTOB
TBOPYECKOH NEATETBHOCTH, B TOM YHCJIC aBTOPCKOT'O TpaBa, HAa HACTOSIIEM 3Tale BBICTyIaeT
MaTepuajbHO-PaBoBoii Metox [5, C.469], ocHOBaHHBI Ha pa3padoTKe HANHOHAJIbLHO-
NPaBOBLIMU CPeACTBAMH JIMOO MyTeM MEKIYHAPOIHOIO [0roBOPa <HPSAMBIX» HOPM,
NpeIHA3BHAYEHHBIX HEMOCPEICTBEHHO /ISl PerjiaMeHTAIlMH COOTBETCTBYHOIIHUX OTHOIIIEHHIA.

OCHOBHBIMH JIOKYMEHTaMH B JaHHOW oOjacTH sBISAIOTCS bepHCKas KOHBEHIUS 00 OXpaHe

JUTEpaTYpPHBIX U XYyJ0KECTBEHHBIX mpou3BeneHuit 1886 roma u BcemupnHas KoHBeHIUS 00
aBTopckoM mpaBe 1952 romga. OTMETHM Tak)Ke TaKoW JOKYMEHT, Kak BCceMupHyIo AeKIaparuio 1mo
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UHTeIUIeKTyabHOU coocTBeHHOCTH OT 26 uroHs 2000 roga [3], OTphIBOK M3 KOTOPOW MPUBEICH B
KadecTBe Anurpada Kk HacTosAmeH craThe. XOTs ATOT AOKYMEHT W SIBJSIETCS JACKIIapanuei, T.e. He
HOCHUT 00111€0053aTeILHOTO XapaKkTepa, B HEM OYeHb TOYHO c(hOpMyJIMpOBaHBI OCHOBHBIE ITOHATHSI.
Hrak, B cootBeTcTBUU ¢ Jleknapanueid, TepMUH "MHTEJIEKTyaJbHasi COOCTBEHHOCTh' O3HAa4YaeT
00y COOCTBEHHOCTH, MPU3HABAEMYIO M0 OOIIEMY COTJIACHIO B Ka4€CTBE MHTEJUICKTYaIbHON IO
XapakTepy H 3acly)XKUBAIOIIEeH OXpaHbl, BKIOYAas HO HE OrPAaHUYUBASCh HAYYHBIMH U
TEXHUYECKUMHU HW300pETEHUSIMHU, JIUTEPATYPHBIMU WM XYJIO)KECTBEHHBIMH TPOHU3BEICHUIMH,
TOBApHBIMH 3HAKAMH W YKa3aTeJSIMH JEIIOBBIX MPEINPUATHH, MPOMBINUICHHBIMH O0pa3lamMu U
reorpaUueCKUMU yKa3aHUSMHU.

TepMruH "nmpaBa MHTEIEKTYaJbHOH COOCTBEHHOCTH' O3HA4yaeT [0 CYIIECTBY IIpaBa,
3aKpeIuicHHbIe B cTaThe 27 BceoOmiel aekmapamuu mpaB 4delioBeka, npuHsAToM OpraHuzamnueit
O0benuuenubix Haruii 8 1948 r., 1, B 4aCTHOCTH, YTO:

1) "Kaxxaplii d4emoBeK HMMEET MpaBO CBOOOJHO Y4YacTBOBaTh B KYJIBTYPHOU IKH3HU
oOmiecTBa, HaclaXAaTbCsd UCKYCCTBOM, YYacTBOBAaTh B HAYYHOM IPOTPECCE U MOJIb30BATHCS €TI0
Onmaramu'.

2) "Kaxxaplii 4yenoBeK HMEET NpaBO Ha 3alllUTy €ro MOpAlbHBIX M MaTepUaIbHBIX
UHTEPECOB, SBJIAIOIUXCS PE3YIbTaTOM HAayUHBIX, JUTEPATYPHBIX WIN XyA0KECTBEHHBIX TPY/OB,
ABTOPOM KOTOPBIX OH SIBIISETCSA".

Tepmun "aBTOp" 0O3HauaeT M000€ JHUIO WIM TPYNIY JHI, ACHCTBYIOIIUX HE3aBHUCHUMO WIH TOJ
ATUJION KakoM-mubO NpPaBUTEIHCTBEHHOW WM HENPaBUTEICTBEHHON OpraHu3aluy C IIEJbIo
MOJTy4€HHUs MPUObUTA WM MO KaKUM-TMOO JPYTMM OCHOBAHMSIM, OTBETCTBEHHBIX 32 TBOPYECTBO B
0001 00acTH, BKITIOYAsl HAYKy W TEXHUKY, HCKYCCTBO, BKJIFOYAs UCTIOJHUTEIECKOE HCKYCCTBO H
pe3yNbTaT JEATEIbHOCTH HEKOTOPBIX KaTeropuil MPOU3BOIUTENEH, TaKUX KaK IMPOU3BOJIUTEIH
(hoHOTpaMM W BENIATEIbHBIC OPTaHMU3AIMH, TOBAPHBIC 3HAKH, yKa3aTeIH JEIOBBIX MPEIIPHSITHH,
MIPOMBIIIITICHHBIE 00PAa3Ibl U Pa3BUTHE reorpapuuecKuX yKazaHu.

bepnckaa koneenyus 1886 2.

bepHckas koHBeHIMs 00 OXpaHE JIUTEPATYPHBIX M XyJIOKECTBEHHBIX Hpowu3BercHuit 1886 roma
TOTOBHJIACh HAa MHOTOYHCIIEHHBIX MEXIyHapoaHbIX (opymax okono 30 jieT W B JanbHe#iem
HeopHOKpaTHO mnepecmarpuBanach [9, €.301]. Yyactuukamu KouBeniwum sBisrorcst Oonee 120
rOCyJapcTB, KOTOpbie 00pa3oBbIBalOT bepHCKWil COI03 11 OXpaHbl TpaB aBTOPOB Ha HX
JIATEPATypHBIC W XYAOXKECTBEHHbIe mpousBencHust [14]. AnMuHHCTpaTHBHBIE (DYHKIMH 3TOTO
Coro3a BbINOIHSIET BceMupHasi opraHu3anusi HHTeJUIEKTYalbHoIl codocrBennoctu (BOUC) [2].

KoHBeHIIMSI COCTOMT B OCHOBHOM U3 MAaTE€pPHAIbHO-TIPABOBBIX HOPM 00 OXpaHIEMBIX
NPOM3BEJCHUAX M UX aBTopax (CTaThst 2), O CpOKax OXpaHbl (CTaThsi 7), O MpPaBWJIaX OXPaHBI
JeKIui, COOPHHUKOB, Npou3BeneHUil (Gonbkiopa, KuHOPUIBEMOB, (oTorpaduii, 3BYyKO3aMuUCH,
pamuo-, Tejenepenay W JPYrUX NpeaMeroB oxpaubl (crateu 3-6), 00 00OpaTHO# cuiie HOpPM
Konsennuu (crarest 18) u T.1.
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OnnuMm u3 ompepensonux noHatuil KoHBeHIMU sABIsSIETCSl «BBIMYCK B cBeT». [Ipou3Benenue
CUMTACTCSl «BBHIMYIICHHBIM B CBET», €CIIM OHO BBINMYIIEHO C COTJIACUS aBTOpa, KaKOB ObI HH OBLI
CHOCO0 M3TOTOBJICHUS 3K3EMIUISIPOB, IPH YCIOBHM, €CIM OSTH SK3EMIULIPHl BBINYIIEHBI B
oOparieHue B KOJMYECTBE, CIIOCOOHOM YIOBJIETBOPUTH pa3yMHBIC TOTPEOHOCTH TyOJUKH,
npruHUMass BO BHUMAHUC XAPAKTCP IMPOU3BCACHUS. He gaBnsgercs BBIITYCKOM B CBCT MPCACTABJICHUC
JIpaMaTHYeCKOrO, MY3BIKaJIbHO-IPAMAaTHYECKOTO WM KHHEMATOTPaQHUECKOTO IPOU3BEICHHS,
HUCIIOJIHCHUC MY3BIKAJIBHOTO ITPOU3BCACHUA, HY6JII/I‘-IHOC YTCHUC JIUTCPATYPHOTO IIPOU3BCACHUA,
cooOlIeHne M0 TPOBOJAM WM Tiepeaada B AQUP JUTEPATYPHBIX WIH XyI0KECTBEHHBIX
MPOU3BEICHNUHN, TOKa3 TMPOU3BEICHUS HCKYCCTBA U COOPYKECHHE TPOU3BEACHUS APXUTCKTYPHI
(crates 4, gacts 3) [1].

B cootBercTBumM ¢ KoHBeHIMEH TEpMUH «JIUTEpATypHbIe U XyI0:KeCTBEHHbIe MPON3BEIEHHUS»
OXBATBIBACT BCE MTPOU3BEICHUS B 00JIaCTH JINTEPATYPHl, HAYKH M UCKYCCTBA, KAKMM OBl CIOCOOOM U
B Kakoil Obl (popMe OHM HU OBUTH BBIPAKCHBI, KAK-TO. KHWUTH, OpPOIIIOPHI U APYTHE MUChbMEHHBIC
MIPOU3BE/ICHNUS; JICKIIMH, OOpaIleHHs], TMPOTOBEIN W JPYrHe MPOU3BENEHUs IMOAOOHOTO pOoja;
JpaMaTHYeCKHe U MYy3bIKaJIbHO-IpaMaTHYeCKUe TIPOU3BEICHHSI; XOpeorpaguuecKue Mponu3BeACHUS
U TTaHTOMUMBI, MY3BIKAJIbHBIC COYMHCHHA C TCKCTOM HJIN 663 TCKCTA, KI/IHeMaTOFpa(i)I/I‘-IeCKI/IG
MPOU3BEACHUSI, K KOTOPHIM TPUPABHUBAIOTCS MPOU3BEACHUS, BBIPAKCHHBIE CIOCOOOM,
aHAJIOTUYHBIM KWHEMAaTorpaduu, pucyHKH, IPOU3BEICHHS KUBOIUCH, apXUTEKTYPHhI, CKYJIBITYPHI,
rpadukn u Jgurorpaduu; Qororpaduueckue MNPOU3BEACHHS, K KOTOPHIM HIPUPABHUBAIOTCS
MIPOU3BEICHNUS, BEIPAXKCHHBIC CIIOCOOOM, aHAJIOTUYHBIM (oTorpaduu; MPou3BeaCHHUS MPUKIATHOTO
I/ICKYCCTBa; HIJUTIOCTpalnu, l"eOl"pa(bI/I‘IeCKI/IC KapThlI, IIJIaHBI, 3CKHU3bI )51 IIJIACTUYCCKUC
MPOM3BECHUS, OTHOCSIIHECS K reorpaduu, Tomorpaduu, apXUTEKType HIM Haykam (ctaTbs 2,
qacTh 1).

[Ipp 5TOM 3a 3aKOHOAATENBCTBOM CTPAH-YYaCTHHUL] COXPAHAETCS IpaBO IMpeAnucaTh, 4YTO
JUTEpaTypHbIE U XYJ0KECTBECHHbIE NMPOU3BENICHHS WU KaKue-IuOo oIpe/esIeHHble UX KaTeropuu
HE TOJISKAT OXpaHe, eCJIM OHM HE 3aKPEIUICHbI B TOW WM MHOW MaTepualibHO# (opme (cTaThs 2,
yactb 2). IlepeBoapl, ajanTanuy, My3bIKaJbHBIC AapaHKUPOBKH U JAPYTUE IEpPEICIIKU
JUTCPATYPHOTO WM XYHOKCCTBCHHOI'O IMPOU3ZBCACHUA OXPAHAIOTCA HApaBHC C OPHUIMHAJIBHBIMH
NpOU3BeICHUAMH, 0e3 yiiepOa mpaBaM aBTOpa OPUTHHAIBHOTO MPOM3BEIACHUS (CTaThs 2, 4acTh 3).
C60pHI/IKI/I JIUTCPATYPHBIX W XYJOXKCCTBCHHBIX HpOHSBGI{CHHfI, HalmpuMcep OSHOHUKIIONCANU U
aHTOJIOTUH, TpeACTaBIgIoNMe CcO00H Mo MoAdOpYy M PACHONOKEHUIO MaTepUalIoB pPE3ysbTaT
MHTEJUIEKTYyalIbHOT'O TBOPYECTBA, OXPAHSIIOTCS KaK TaKOBBIE, Oe3 yiiepda mpaBaM aBTOPOB KaXKJOTO
U3 TOPOU3BEICHHUIl, COCTABISIOIIEI0 YacTh TAaKUX COOpHUKOB (cTaThs 2, 4acth 5). OxpaHa,
npenocraBisgeMas: KoHBeHIMEH, HE pacrpoCTpaHsIeTcs Ha COOOIICHUS O HOBOCTSX THS WIH Ha
COOOLICHHS O PA3IMYHBIX COOBITHSX, HMCIOIINX XapaKTep MpOCToil nmpecc-uHdpopmaruu (CTaThs 2,
4acTh 8).

Psin HOpM peryJiupyeT 1esiTeJIbHOCTh OPraHoB ynpasJjieHusi bepHckuMm coro3om.
Crpanbl-yyacTHUKM KOHBEHIIMM COCTaBWJIM CBOEOOpa3HOE MEXKAYHApOJIHOE COOOIIECTBO I10
B3aUMHOI OXpaHe aBTOPCKUX MpaB, B pezeaax kotoporo Het rpanul [9, €.302]. [Ipu onpexnenenun

CyOBEKTOB OXpaHbl 3/I€Ch MCIIOJIB3yEeTCS TepPPUTOPHAJIBLHBINA NPHHLIMI, COIJACHO KOTOPOMY
OpPEANOYTCHUE  OTIAeTCS  CTPaHE  MPOUCXOXICHHsS  NpOu3BeACHUs  (CTpaHe  MEepBOTo
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oIy OJTMKOBaHUs ). ABTOPBI M3 4yKcia cTpaH-uieHOB Coro3a MoJib3yroTes B Apyrux crpanax Corosa,
KpOME€ CTpaHbl IIPOUCXOXKIECHHS TPOU3BENCHMS, B OTHOIICHUH CO3JAHHBIX MPOU3BEACHUI
«IpaBaM, KOTOPBIC TMPEAOCTABISIFOTCS B HACTOSIIEE BpeMsi WM OyAyT MpeIOoCTaBICHBI B
JAITbHENIIEM COOTBETCTBYIOIIMMH 3aKOHAMH 3THUX CTPaH CBOMM IpaXkJaHaM, T.€. HallHOHAJIbHBIM
PSKUMOM, a TaKXke MpaBaMH, 0CO00 MpeaocTaBisseMbiMU HacTosiield KouBeHimein» (cratbs D).
Takas )xe oXpaHa MPEAOCTaBIAECTCS ABTOPAM-TPaKJaHAM IOCYJapCTB, HE SIBISIOIIUXCS YICHAMH
Coro3a, ecnu X MPOU3BeIeHUsT OBLIHN OITyOIMKOBaHBI B OMHOM U3 cTpaH Coro3a Wik OJTHOBPEMEHHO
B CTpaHe, Bxojsiien u He Bxosmeid B Coro3. UTo kacaeTcs HeomyOJIMKOBaHHBIX MTPOU3BEICHUM, TO
HUX OXpaHa NpeIOoCTaBISETCsS TOJIBKO aBTOpaM-TpaklaHaMm rocynapcts, Bxonamux B Coro3. T.o.,
00BEM OXpaHbl, PABHO KaK U CPEJACTBA 3allUThI, 0OecrieunBaeMble aBTOPY AJIsi OXpaHbl €ro Mpas,
PETYJIHUPYIOTCA C MOMOIIBK TOJIOKEHHM DbEepHCKOM KOHBEHLIMHM M COOTBETCTBYIOIIUX HOPM
HallMOHAJIBHOTO IpaBa CTPaHbl, B KOTOPON HcIpamuBaercs oxpaHa. (CienoBaTenbHO, CHCTEMaA
MPABOBOTO PETYJIMPOBAHUS OXPAHBI MIPAB MHTEIUICKTYATbHONH COOCTBEHHOCTH B cepe aBTOPCKOTO
mpaBa o0ecreunBaeTCs AByMs COCTaBIstonmmMu [5, €.471]:

- MEKIyHApOIHO-TIPABOBBIMH  COTJIAICHUSIMHA  (MHOTOCTOPOHHUMH W JIBYCTOPOHHHUMH
JIOTOBOPAMH);

- HNCTOYHHUKAMH HAITUOHAJILHOI'O IIpaBa KOHKPCTHOT'O TOCYJapCTBa.

BakHO MOJUepKHYTh, YTO KOHBEHIIMOHHOE PETYIMPOBAHUE HAMPABICHO HA 3alUTy MPaB aBTOPOB
W3 MHOCTPAHHBIX TocyaapcTB. [logo0Has oxpaHa He paclpoCTpaHsIeTcs Ha MpaBa, UCIPAIINBaeMbIe
B ToCylnapcTBe MpoucxoxiaeHus npowusBeneHus. JL.II.AHydpueBa B 3TOM KOHTEKCTE NPUBOIHUT
TaKOW TpUMeEp. OXpaHa INPOM3BENEHHs, BIepBble omyOnukoBaHHOro B IlIBeruw, momuuHsIeTCS
KOHBEHIIMOHHBIM TpaBmiiaM BO Bcex crpaHax Coro3a, 3a uckitoueHueM llIBenuu. B momoGHOM
CYXK/ICHUM HET TPOTHUBOPEYHS. TIABHBIM peryiupyromuM 3¢gdextom KoHBEHIMHM B OTHOLICHHU
[IBeryu (paBHO Kak U Jr000M APYroil CTpaHbl, KOT/a 3aXOAUT PEYb O TOCYaPCTBE MPOUCXOKICHUS
npomsBenaeHnss — wieHe Coro3a) Mmocjae MOJNMHUCAHUS WM MPHUCOCAMHEHHS K MEXIyHapOIHOMY
JTOKYMEHTY BBICTYNaeT e€ 00sM3aHHOCTh MOATOTOBUTH CBOE 3aKOHOJATEIBCTBO M IPABOMOPSIOK B
[IEJIOM K yBSI3KE€ ¢ KOHBEHIMOHHBIMH HOpMamu. B pesymnbrate KOHBEHIMS BXOAWT «B IUIOTH U
KPOBb», «OYKBY U JIyX» HAIIMOHAILHOTO MpaBa JaHHOM CTpaHbl MPOUCXoXacHus [5, C.471-472].

Cpok oxpaHbl aBTOPCKHX NMPaB COCTaBJIsieT Bce BpeMs KU3HU aBTopa M 50 jer mocie ero
cmeptu (ctathst 7, 4YacTh 1), ONHAKO CTpaHBI-yYaCTHUKH BIPaBE YCTAaHABIUBATh OoJjee
NPOJIOJDKUATEIbHBIE CPOKH. B ciydae cpoka o crmopax OXpaHbl IPUMEHSIETCS TPABO CTPAHBI, IIIE
BIIEPBBIE OBLJIO OMYOIMKOBAHO CIIOPHOE MTPOU3BEICHUE.

OTnUuuTEeNbHBIMU 0COOEHHOCTSIMHU BepHCKON KOHBEHIIMH SIBJISIIOTCS CYLECTBEHHBIE OTpaHUYEHUS
CBOOOJHOI'O HCHOJb30BaHUS NPOM3BEAEHUH, Hanuuue psaaa (opManbHOCTEH MO perucTpanuu
MIPOU3BEICHUH, IpUaHNe €€ HopMaM OOpaTHOM CHJIbI, JUIMTEIbHBIE CPOKU OXPaHbl aBTOPCKUX TPaB
u np. IloaTomy pans pa3BUBAIOUIMXCS W JPYTMX CTpPaH 3KOHOMHUYECKH OBUIO HEBBITOJIHO
npucoearHenne kK 3Toi Kousennuu. i HUX ObUT HEJOCTUKUM CTOJIb BBICOKUN YPOBEHb OXpaHBI
ABTOPCKUX MpaB Ha MEPEBOJ M APYTUe CHOCOOBI HCIONB30BaHHS WHOCTPAHHBIX MPOU3BEACHUI [9,
¢.301-302].
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Bcemupnasn koneenyusa 1952 2.

WNuunmaTopamu pa3pabOTKH W MPUHATHS HOBOTO M 0oJiee AEMOKPATHYHOTO MEXTYHAPOIHOTO
JIOTOBOpA B 3TOM oOsactu cranu u3gatenbcekue opranuzanuu CHIA. B 1952 rony B )Kenese Oblna
noanucaHa BcemupHas KOHBEHIMS 00 aBTOPCKOM MpaBe, MPOEKT KOTOpOH pa3pabaThiBajics B
IOHECKO o6onee 3-x ser. E€ TekcT Takke HEOTHOKPATHO HM3MEHSUICS Ha MEXIYHApOIHBIX
koH(pepeHmmsx, a B 1971 rony B He€ ObLI BHECEH psAl AOMOJNHEHUH. YuacTHUKaMu KOHBEHIIMU B
Hacrosimee BpeMms sBisiiorcs okoio 90 rocymapers [9, €.303]. B mpeamOyne BcemwupHoii
KOHBEHIIMM TIOJYEPKHYTO CTPEMIIEHHE HApOJOB MHpa CO3[aTh MEXIyHAPOIHO-TIPABOBOM
WHCTPYMEHT, MPUEMIIEMBIH /1711 60jiee MIMPOKOTO Kpyra pa3InyHbIX TOCYJapCTB U HAIPABIICHHBIH
Ha oOJeryeHue pacrpoCTpPaHECHUs IyUIINX MPOU3BEACHUN HAyKd, JUTEPaTyphl U HCKYCCTBA B
LEeNSX JYYIIero MeXIyHapOIHOTO B3auMonoHuMaHus. JO1a KoHBeHIIMs co3aeTcs Kak IOMOJHEHHE
K yKe JEHCTBYIOIIUM HOpMaM MEXTyHapOJIHOTO aBTOPCKOTO MpaBa U HE UMEET IEJIH 3aMEHUTD WIIH
HapyUIUTh UX.

BcemupHasi koHBeHIIMSI MMeeT 00Jiee YHMBePCcAJIbLHbIA XapakTep, yeM bepHckasi. B Heil MHOTO
OTCBUIOK K HAalUOHAJIBHOMY AaBTOPCKOMY IIpaBy M MEHbIIE MaTepHalbHbIX HOpM. [losTtomy
CTpaHaM, MPUCOECINHUBIINMCS KO BceMHpHON KOHBEHIINM, HE MPUXOAUTCS BHOCUTH 3HAUYNTEIILHBIC
U3MEHEHHUSI B CBOE 3aKOHOAATCJIIbCTBO, OHU MOT'YT OCTAaBJIATH B HCIIPUKOCHOBCHHOCTU CBOU 0COOELIE
CHCTEMBI aBTOPCKOTO mpaBa. J[Js pa3BUBAIOMIMXCS CTPaH 3aKPEIUICH Psif JbIOT: MPEAyCMOTPEHa
BbIJIa4a TOCYJapCTBOM NPUHYIUTEIBHBIX JHMIICH3UH HA MEPEBOJ MPOU3BEACHUHN B IEJISIX Pa3BUTHUS
HAI[MOHAILHOW HAyKH, KyJbTypbl M 00pa3oBaHHs; BBEICHO IPaBO CBOOOJHOIO IEPEeBOA
npousBeficHuss 1o ucredeHud 10 neT mocie ero BhIXoJa B CBET, a TakXke CBOOOAa pajuo- U
TCJIICBU3MOHHBIX HIEp€aad Hu CBO6OI[HOC HCIIOJIb30BAHUC BBIMYIICHHBIX B CBCT HpOH3BC}IeHHI>i B
yueOHBIX U HAYYHBIX Lensax. E€ HopMbl He UMErOT 00paTHO# cuibl. B KonBeHum cpok neiicTBust
aBTOPCKOro nMpaBa cokpaiieH 10 25 jet nocjue cmeptu asropa [9, ¢.303].

KoHBEHIMST COJCPKUT MPUMEPHBIN IEpevyeHb OXPAHSACMBIX HAy4YHBIX, JUTCPATYPHBIX U
XyIOXKECTBEHHBIX Mpou3BeaeHui (ctaths 1). B Heil cdopmMynupoBaHO TMOHSATHE BBIMyCKa
NPOM3BEJCHUS B CBET KaK BOCIPOW3BEACHHE B KaKOH-THMOO MarepuainbHOil (dopme u
NPEIOCTABICHHE HEOMPEICICHHOMY KPYTy JIHIl JK3eMIUIIPOB MPOM3BEACHUS JUIS YTCHHS WU
O3HAaKOMJICHUS ITyTEM 3PUTEIBHOTO BoctpusThs (cTaThs 6).

Kak u bepHckas koHBeHuus, BcemMupHas MCXOAWT W3 NPHUHIMIA HAlMOHAIBHOIO pexuma. B
COOTBETCTBHUHM CO CT.2 OXpaHe MOAJIEKAT:
1. BeimymienHsle B CBET TMPOM3BEACHUS TpakaaH Jrodoro JloroBapuBaromerocs
roCyAapCcTBa, PaBHO KaK U NPOU3BEACHHUS, BIIEPBBIC BBITYIICHHBIE B CBET HA TEPPUTOPUN TAKOU
CTpaHbl, NOJIB3YIOTCA B KaXJIOM JAPYIOM JOTOBApPHBAIOILEMCS TOCYJAPCTBE OXPAaHOU, KOTOPYIO
TaKO€ TOCYJIapCTBO IMPENOCTABIIAET MIPOU3BENACHUSAM CBOMX IPaKJaH, BIEPBHIE BBIYLICHHBIM B
CBET Ha €ro COOCTBEHHOU TEPPUTOPUH.

2. He BbimylieHHBIE B CBET NPOM3BEIEHUS TPaXAaH KaXKIOTo JOrOBApUBAIOLIErOCs
roCyapcTBa IOJB3YIOTCA B KaXKIOM JAPYrOM TaKOM TIOCYJapCTBE OXpPaHOW, KOTOPYH 3TO
roCyAapCTBO MPEAOCTABIISIET HE BIMYILIEHHBIM B CBET IPOU3BEACHUSIM CBOUX IPAKIaH.
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3. Jns neneit Hactosimer KonBeHIMu m10060€e JOroBapHUBaroieecss roOCyAapcTBO MOXKET B
HOPSIZIKE CBOEr0 BHYTPEHHETO 3aKOHOJATEIbCTBA IPUPABHATh K CBOMM TIpakJaHaMm Jul 0e3
TPaKIAaHCTBA, IIOCTOSIHHO POYKMBAIOUIMX HA €0 TEPPUTOPUH (JIOMUIMITMPOBAHHBIX).

Takum obOpa3om, BcemupHas KOHBEHILMS IOPUIMYECKH 3aKPEIUISiCT HANMOHAJIbHBINH peXuM U
IIpeyCMaTpUBAaeT MUHUMAJIbHYIO OXPaHy aBTOPCKUX MpaB Ha OMyOJMKOBaHHbIE IPOU3BENCHUS IS
rpaXJIaH cTpaH-y4acTHUKOB KOHBeHIMM W B TeX CllydasiX, KOTJa MpOU3BEACHUE ObLIO
OIyOJIMKOBAHO HA TEPPUTOPHH TOCYIapCTBa, HE y4acTByoIero B nanHoi Kousenmuu [9, €.304].

B c1.5 KoHBeHIMM NOTYEPKHYTO, YTO «aBTOPCKOE MPaBO BKIIOYAET HCKIIOYUTEIBHOE MPaBO
aBTopa IIEPEBOAUTH, BBIMYCKATH B CBET IIEPEBOABI M paspellaTbh MEPEBOJ U BBIIYCK B CBET
MPOU3BEJCHNM, OXpaHIEMbIX HA OCHOBaHUU HacTosel KonBeHuuu». B npenenax ycTaHOBIEHHBIX
CPOKOB MpaBOOOIaAaTelhb UMEET HCKIIOUUTEIBHOE MPABO HA MEPEBOJ WM MEPEeH3AaHUe CBOETO
MPOM3BE/ICHUA. 3alpelieHo B JPYrol cTpaHe uW3AaTh Npou3BelneHUEe Oe3 paspelieHus TOoro
HU3aTCIIbCTBA, KOTOPOC BIICPBLIC BBIIIYCTHIIO €ro B CBCT, U 663 BBIIUIATBL  aBTOPCKOI'O
BO3ZHarpaXaeHus. OTO MPaBWJIO OTHOCUTCS W Ha Cily4yau Nepeu3/iaHus KHHT, T.K. JeicTBHe
aBTOPCKOTO TIpaBa YK€ HE OrPAaHUYMBACTCS TEPPUTOPUEH OAHOrO TOCyJapcTBa, a
pacmpoCcTpaHsAeTCs Ha BCEe CTPaHbl, y4acTBYIOIIKE B 3ToM gorosope [9, €.304].

KoHBeHIMEH yCTaHOBJIEH CIENUANbHBIA 3HAK OXpaHbl aBTOpckux mpap (copyright) B Buae
cumBosia © (aBTOpCcKOe MpaBo), yKa3aHus 06JiajgaTesieii aBTOPCKOro NMpaBa W roja mepBoro
BBINYCKA MpPOU3BeaeHus: B cBeT (cTathst 3, yacTh 1). ECliM Ha KHUTE WM JPYTrOM IPOU3BEICHUH
TaKOTO 3HaKa HET, TO B CTPaHAaX-y4aCTHHKaX BceMHpHOW KOHBEHIMM OHM He oxpaHstorcs. Ilpu
H€O6XOI[PIMOCTI/I Nnepeusganrud NpoOUu3BCACHHA C TaAKUM 3HAKOM OXpPaHbl 3aMHTCPCCOBAHHBLIC JIMIA
JIOJKHBI OOPaTHTRCS 3a pa3pelicHueM K M3aTelIbCTBY U aBTOPY, YKa3aHHBIM PSIOM C 9THM 3HAKOM
[9, c.304].

B 1973 romy Obputa mpuHsTa MHCTPYKIUMS O TOPSAKE NMPUMEHEHHs 3HaKa aBTOPCKOTO IpaBa Ha
NIPOM3BEACHUS JINTEPaTyphl, HAyKH W HCKyccTBa. B Hel yka3zaH mnepeueHb NpPOU3BEIEHHIH,
[IOMEYAaEMbIX ATHM 3HAKOM, MOPSIOK €ro pa3MelleHHs Ha MPOU3BENEHUsAX W T.I. B psnpe crpan
aMEpPUKAHCKOIO0 KOHTHHEHTAa IOCTAaHOBKA 3TOr0 CHMBOJIa Ha KHWUIM U JApYTHe MpPOU3BEICHUS
03Ha4YaeT HE TOJbKO MX KOHBEHLIMOHHYIO OXpaHy, HO M 3aMEHSET CIIOXKHYIO TpOLEaypy
perucTpanuy, 1eNOHUPOBAHUS U APYTUX (GOPMATILHOCTEH I OTYyUYSHUs OXPaHbl IPOU3BEACHUS.

bepuckas konBeHuus 1886 r. u Bcemupnas konBeHuus 1952 r. B Hactosiiee BpeMs SBISIOTCS
TJIABHBIMU MEXKTyHAPOJIHBIMH JTOKYMEHTAMH B HCCIIETYEMOM OOJIACTH, BCICIACTBUE YErO OBLIO OBI
YMECTHO MIPOBECTU UX CPABHUTEIBHYIO XapaKTEPUCTHKY B (JOPME HUKECIICTYIOIICH TaOIUIIbI:

BepHckasi KOHBeHIIUsI BcemupHasi KOHBeHIIMA

Yuudukauus Yuaudukanus MarepuaibHO- | He CTaBUT CBOEH LEIBIO
TIPaBOBBIX HOpM SIBIIACTCS | YHU(HUKAIMIO, OCTaBIsAs IPOCTOP
ONpeeAOIEen naeen BCEU | Il BHYTPEHHETO PETYIMPOBAHHUS.
Kousenmuu.

Heas 1okymeHTa Crpanbl, k kKoTOpbIM mnpumeHsiercs | Kaxnoe roCy/1apCTBO-y4aCTHUK
Hacrosimass KonBeHiusi, oOpasyror | o0s3yercs IIPUHSTH MEDHI,
Co103 a1 OXpaHbl IpaB aBTOPOB Ha | HEOOXOAUMbBIE JJIsl  oOecreyeHust
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ux JIUTEpaTypHBIC u
XY I0OKECTBEHHBIE TIPOU3BEACHUS.

goctatouHoi U 3(pdeKkTuBHOU
OXpaHbl IIPaB M aBTOPOB, M BCEX
apyrux —oOmajgateneil  aBTOPCKHUX
IpaB Ha JINTEpaTypHbIC, HAYYHBIC U
XYZ0KECTBEHHBIE MPOU3BEICHHS.

OxpansieMble
Npou3BeIeHus!

JlutepaTypHbIe U XYI0)KECTBECHHBIC
MIPOU3BEICHUH, T.C. BCE
MIPOU3BEICHUS B oOactu
JUTEepaTyphl, HayKH M WCKYCCTBA,
KaKuM OBl CIOCOOOM M B KaKOM OBI
¢bopMe OHM HU OBUIM BBIPAXKECHBI,
KaK-TO. KHUTH, OPOIIIOPHI U JAPyTHE
MMHChbMEHHBIE MIPOU3BEICHNUS;
JICKITUH, OOpaIleHus, TIPONOBEIN U
JIpyTHe TPOU3BEACHUS IOJA00HOTO
pona; JpaMaTHICCKUE u
MY3bIKQIBHO-IpaMaTHIECKHE

MPOM3BEJICHHUS; Xopeorpaduueckue

MPOU3BENCHUS U  [AaHTOMHMBI,
MY3BIKaJIbHbIC COYMHEHUS c
TEKCTOM 1501051 oe3 TEKCTA,
KHHeMaTorpaduyecKue

MPOU3BEICHUH, K KOTOPBIM
MPUPABHUBAIOTCS  MPOU3BEICHHS,
BBIpA)KCHHBIC croco0om,
aHAJIOTUYHBIM  KUHeMaTtorpaduu,
PUCYHKH, TIPOU3BEACHUS KUBOIHUCH,
aApXHUTEKTYPHI, CKYJIBIITYPHI,
rpaduKu u auTorpaduu;
(dboTtorpaduueckne Mpou3BEICHUS, K
KOTOPBIM PUPABHUBAIOTCS
MIPOU3BECHUS, BhIpa)KCHHBIC
croco0oM, AQHAJIOTMYHBIM
dboTorpaduu; MIPOU3BEICHUS
MIPHUKJIATHOTO HCKYCCTBA,
WJUTFOCTPALIHH, reorpapuyecKkre
KapThl, TUTaHBI, ICKU3Bl U
TUTACTUYECKUE MIPOU3BEICHNH,
OTHOCSIITHECS K reorpaduu,
tonorpadun, apXHUTEKType WU
HayKaM. [pu TOM 3a
3aKOHOJIATEITLCTBOM CTpaH-
YYACTHHI[  COXPAHSETCS  IMPaBO
MpeanrcaTh, 4TO JIMTEPATypHBIE U
XYJO0XKECTBEHHBIE  MPOU3BEACHUS

WM KaKHe-JIM00 OMPCACIICHHBIC HX

[ToapoOHBIA TTepedYeHb OXPaHIEMBIX

MIPOU3BEACHUI OTCYTCTBYET.
YrnomuHatotces JUTEpaTypHBIE,
Hay4yHbIE U XYJIO)KECTBEHHBIC
POU3BEICHNS, KaK-TO:
MIPOU3BEACHUS NUCbMEHHbIE,
My3bIKaJIbHBIEC, JApaMaTHYeCKHe W
KHHEMaTorpaduueckue,

MPOM3BEICHUS KUBOMHCH, TpapuKu
U CKYJIBIITYPBI.
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KaTCropuu HC TMOMJICIKAT OXpaHC,
€CJIM OHU HE 3aKPCIIJICHEI B TOM MU

HWHOMN MaTepuaibHOU dbopme.
[TepeBompl, aJanTaliy,
My3bIKQTbHBIE  APAaH)KUPOBKU U
JOpyrue TepeesiKi JUTepaTypHOro
W XYJI0’K€CTBEHHOTO
MIPOU3BEICHUS OXPaHSIIOTCS
HapaBHE c OPUTHHAILHBIMH
npou3BeNeHUsIMH, 0e3  ymiepOa
mpaBaM  aBTOpa  OPHUTHHAIBHOTO
MIPOU3BEICHUS. COopHHKH
JUTEPATYPHBIX U XYJI0KECTBEHHBIX
MPOU3BEICHHUIA, Hanpumep
SHIUKJIONEIUN | AHTOJIOTHUH,
MIPEACTABIISIONTUE co0Ooi o
noaoopy u PacIoNoKEeHUIO
MaTepuasoB pe3ynbTar
WHTEJJIEKTyallbHOTO ~ TBOPYECTBA,

OXpaHSAIOTCS KaK TakoBble, 0e3
yiepba mpaBaM aBTOPOB KaXKIOTO
W3 TPOU3BENICHUHN, COCTABJISIOIICTO
94acTh TAKMX COOPHUKOB.

Cy0beKThl
00bEeKTHI OXPaHbI

OxpaHa, MpeyCMOTPEHHAS
KonBeHnuen, npumeHsercs:

K aBTOpaM, KOTOpBIE SIBIISIOTCA
rpaxkjaaHaMd OJHOW W3  CTpaH
Coro3a, B OTHOIIECHUH ux
MPOU3BEJICHUM, KaK BBIMYLIEHHBIX B
CBET, TaK U HE BBIYIICHHBIX B CBET;

K  aBTOpaM, KOTOpbIE  HE

ABJIIFOTCS TpaXKJaHaMU OJHOM U3
ctpan Coro3a, B OTHOLIEHUH HX
MPOU3BEJICHUN, BBIMYIIEHHBIX B
CBET BIIEpBbIE B OJHOW H3 3THUX
CTpaH WJIM OJTHOBPEMEHHO B CTPAaHE,
He Bxogsuiel B Corwo3, U B CTpaHe
Coroza.
ABTOpBHI, HE SABJISIFOLTUECS
rpaKJaHaMH OIHOW M3  CTpaH
Co103a, HO UMEIOIIIHE CBOE OOBIYHOE
MECTOXKHUTEIBCTBO B OJHOW U3
TaKUX CTpPaH, MPUPABHUBAIOTCA IJIA
uened Hacrosimed KoHBeHUMHM K
rpakJJaHaM 3TOH CTpaHBbI.

BBIHYI_HGHHI)Ie B CBCT NPOU3BECACHUA

rpaxgaH J000ro  rocyJapcTBa-
y4acTHHKa, paBHO Kak u
IIPOU3BEIECHNS, BIIEPBBIE
BBIIyILIEHHbIE B CBET Ha

TEPPUTOPUU TAKOTO TOCYIapCTBa,
MOJB3YIOTC B KaXIOM JIPYTOM
rOCy/IapCTBE-yY4acTHUKE  OXPaHOH,
KOTOPYIO ~ Takoe  TOCYyIapCTBO
npeaoCTaBsACT MMPOU3BCACHUAM
CBOUX rpaxkIaH, BIICPBEIC
BBIIYIICHHBIM B CBET Ha €Io
cOOCTBEHHOM TEPPUTOPHH.

He BBITYIIICHHBIC B CBET
MPOU3BCACHUA TpaXxJaH KaXKaA0ro
roCyJIapCTBa-y4aCTHHKA
MOJNB3YIOTCA B  KaXIOM APYyroM
rOCYJIapCTBE-YYaCTHUKE  OXPaHOM,
KOTOPYIO 3TO roCyJapcTBO
MPEJOCTABIISICT HE BBIMYIICHHBIM B
CBCT IMPOU3BCACHUSAM CBOUX
rpaXkIaH.

B kaxaom rocynapcTBe-ydyacTHUKE
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JOJKHBI  OBITh YCTaHOBIIGHBI 0e€3

KaKux-J1m00 dhopmasibHOCTEH
MIPaBOBBIE CpEeICTBA,
oOecrieuynBamOIIMEe  OXpaHy  HE
BBITYIICHHBIX B CBCT HpOI/I?)BeIIeHI/II\/JI
rpagaH JIpyroro TocyJapcTBa-
YYaCTHHKA.
IonsTue I[lon «BbImymeHHbIMH B cBeT | [long «BbIMyckOM B CBET» ClleqyeT
«OMyOJUKOBAHUE», | TIPOU3BEACHUSIMI» CIIeIyeT | MOHUMATh BOCIPOU3BEIICHUE B
«BBIMYCK B CBET» MMOHUMATh MPOU3BEACHUS, | KAKOW-TMOO MaTepuanbHOW (Gopme
BBIIIYHICHHBIC C COIJIaCHd aBTOpa, | U MpeaoCTaBJICHUC
KakoB Obl HHM OBLI  CIOCOO | HEONIPEACICHHOMY  KpPyTy  JIMI]

HU3TOTOBJICHUA OSK3CMIUIAPOB, IIPpHU
YCJIOBUH, €CIUW OTHU OJOK3CMILIAPBI
BBIITYHICHBI B 06pa1ueH1/Ie B

KOJINYECTBE, CIIOCOOHOM
YIOBIIETBOPUTH pa3yMHbIE
MOTPEOHOCTH TMYOJIMKH, TPUHUMAS
BO BHUMaHUE Xapaktep
MIPOU3BEICHUS

OK3CMIUIIPOB  MPOU3BCACHUA  JIA
YTCHUA WX O3HAKOMIICHHA ITyTEM
3PUTCIBHOTO BOCIIPUATHUA.

Cpox oxpaHbI

Cpox oXxpaHbl, NIpeIOCTaBISEMbII
Kousenuei, COCTAaBJISIET BCE
BpeMsi Ku3HM aBTopa M 50 Jer
nocje ero cmepru. OgHako, eciu
II0 3aKOHY  CTpPaHBI-yYaCTHHIIBI
Coro3a, B KOTOpPOH TpPEaBSABISIETCS
TpeboBaHNe 00 OXpaHe, YCTaHOBIICH
0oJiee TPOJIOJDKUTETBHBIN CPOK, TO

NIPUMEHSETCS IOCJIETHUMN.
[IpumeHnsieMblii CpOK HE MOXKET
ObITh OOJNiee TPOJOHKUTEIHHBIM,

HEXeJIl CPOK JIEHCTBUSI aBTOPCKOIO

IpaBa, KOTOPBIM YCTAaHOBIEH B
CTpaHe MIPOUCXOKIACHUS
MIPOU3BEICHUS (mpuHIIUT

CpaBHEHHSI CPOKOB).

Jns mpousBeneHuid, BBIMYILIEHHBIX
AHOHHMMHO WJIH ITIOJ IICEBIOHHMOM,
CPOK OXpaHbl, MPEIOCTABISIEMbBIT
gactosanieii KoHBeHIIMEN, MCTEKAaeT
CIyCTs MATHIECAT JIET TOCIE TOro,
KakK MIpOU3BEICHUE OBLIO
MPAaBOMEPHO CIIETAHO JOCTYITHBIM
JUIs BceoOImero ceeneHust (eciam ux
aBTOPCTBO HE OBLIO PACKPHITO).
Crpanet  Coro3a He  00s3aHBI

Cpok OXpaHbI MIPOU3BEIAECHUS
oTpeenseTcs 3aKOHOM
rocy/apcTBa-y4acTHHKA, B KOTOPOM
npeabsBisieTcss  TpeboBaHue 00
OXpaHe, OJIHAKO OH HE MOXET OBITh
KOpoYe TMepHoJia, OXBAThIBAIOIIETO
BpeMsl KH3HM aBTOpa W 25 Jer
nocJje ero cMepru. B HEKOTOPBIX
CIIy4asiX CpPOK OXpaHbl HE MOMKET
OBITh KOpOYEe 25 JIeT C MOMEHTa
MEpPBOrO0 BBIMyCKA B CBET WIH
perucTpaluu MpPOU3BEICHUS, €CIH
OHa TMpPEANIECTBOBAJIA BBITYCKY B
CBeT.

72




EASTERN EUROPEAN COMMUNITY LAW JOURNAL

VOLUME 2 - ISSUE 1 (JANUARY 2005)

DopMaTBHOCTH
3HaK oxpaHbl ©

Hu

OXpaHATh NPOU3BEACHUA,
BBINYIICHHBIC AHOHUMHO WM TIOJ
IICCBAOHUMOM, B OTHOLICHUUA
KOTOPBIX €CTh BCE OCHOBaHUS
HpennonaraTL, qyTO CO BpeMCHI/I
CMEpPTH WX  aBTOpa  IPOILIO
IISIThbACCAT JICT

B coorBerctBHM co cT.5 u4d
ITIOJIb30BAHHUC 148 OcyIJ_IeCTBJIeHI/Ie

ABTOPCKHUX TIpaB HE CBSI3aHBI C
BBIIIOJHEHHEM KaKuX Obl TO HHU
Ob10  (OopMaTBHOCTEH;  TakKoe
MOJIb30BaHUE M OCYIIECTBIECHUE HE
3aBUCAT OT CYIICCTBOBAHUS OXPaHBI
B CTpaHe MPOUCXOKICHUS
MPOU3BEICHHUS. Kaxk 3aMedaeT
JL.AJlynn, 3]1eCh BBIpaYKE€HA
KOHIICTIIIMSI ~ aBTOPCKOTO  TpaBa,
Jexalasi B OCHOBE OXpaHbl 3TOr0
nmpaBa IO BHYTPEHHHUM 3aKOHaM
€BpOICHCKUX CTpaH, - KOHLENKs,
KOTOpasi, B YacTHOCTH, BBIpaKEHa
Bo (panmy3ckom 3akone ot 11
mapta 1957 r., c1r.l KOTOpOTO
IJIaCuT: «aBTOP MPOYKTa
JyXOBHOTO TBOPYECTBA TOJB3YETCS
B OTHOIIEHHMH JTOrO MPOIyKTa

HUCKIIFOYNTEILHBIM IPaBoOM
COOCTBEHHOCTH Ha
HEMaTepPHAIbHYIO BEIllb, KOTOPOE

MOXET OBITh MPOTHUBOMOCTABICHO
BCSAKOMY — IPaBOM, BO3HUKAIOIIUM
B CWIy OJHOro Jumb (akra
CO3MaHusl  mpousBencHus»  [13,
€.670]. Cnemyer coriacutbcsi cC
JLAJlynuem B TOM, YTO HMEHHO
9Ta KOHIEMIUs caenana bepHCkyio
KOHBEHIIMIO HEMPUEMIIEMON A

OONIBIIMHCTBA CTPaH  3aMaJHOro
[oJyumiapusi, 10  BHYTPEHHEMY
3aKOHO/IaTEIbCTBY KOTOPBIX
BO3HHKHOBEHHE aBTOPCKOTO IpaBa
00YCIIOBIICHO psLIOM
(dhopMambHOCTEH.

3Hak © 00s3bIBaET TOCYIAAPCTBO-
YYaCTHHK  CYMTaTh,  4YTO B
OTHOIICHUU MIPOM3BEICHUS,
koTopoe: (1) HOCHUT 3TOT 3HAK ¢
mepBoro BeIMycka B  cBer; (2)
BBIMYIIIEHO B CBET BHE TEPPUTOPHUU
atoro rocyaapctea; (3) aBTOp
KOTOPOT'O HE SIBIISICTCS
rpakIaHHHOM 3TOTO TOCyJapCTBa —
BBITOJIHEHBI BCEe  (POPMAJILHOCTH,
MPeyCMOTPECHHBIC BHYTPCHHUM
3aKOHOIATEIILCTBOM. Ha
NPOU3BEACHUS, BBINYIICHHBIE B
CBET Ha €ro TEPPUTOPHUU M ABTOPHI
KOTOPBIX SIBJISIFOTCS ~ TpakKJaHAMHU
3TOr0 TOCYapCTBa, UCKIIIOUCHHUE HE
pacrpoCcTpaHsIeTCs.

IIpaBa aBTOpa

OO0vem mpaB aBTOpa B OCHOBHOM
OIIPEEISIETCSl M0 3aKOHY CTPaHH,

CHGL[I/IaJIBHO OroBapmBacTCd TOJILKO
TO, YTO aBTOPCKOC IMpaBO BKIIIOYACT
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r7ie TpeabsBIseTcs TpeOoBaHWE 00 | UCKIIOYUTENILHOE TIPaBO  aBTOpa
oxpane. B »9Toll cTpaHe aBTOpPY- | HEPEBOAUTH, BBIMYCKaTh B CBET
TPAKJIAHUHY KaXXJOM M3 CTpaH | MEPeBOJbl M pa3peliaTh MepeBo U
Coroza Kpome CTpaHbI | BBIYCK B CBET  IEPEBOJOB
MIPOUCXOKIACHUS MPOU3BEJICHUS | IPOU3BEACHUM, OXpaHSEMbIX Ha
MPEIOCTABIISIETCS  HAMOHAJBHBIA | OCHOBaHMM HacTosel KoHBeHIuu.
pexum u rpasa, 0co00 | OgHaKo  Kaxaoe  TOoCyAapCTBO-
OTOBOpPEHHBIE bK. O0beM | y9aCTHHK MOXET CBOUM
MPEAOCTABIIIEMBIX NIPAB HE 3aBUCUT | BHYTPEHHUM  3aKOHOAATEJIbCTBOM
OT OXpaHbl NMPOU3BEACHUS B CTpAaHE | OTPAHUYUTH 3TO paBo, c
ero MIPOUCXOKICHHUS. D710 | cOONI0IeHNEM HEKOTOPBIX YCIOBUH.
OTHOCHUTCSI KaK K MaTepUalbHbIM
IpaBaM, TaK U K MOPSAIKY CyJeOHON
3aIUTHI IPaB.

B camoii BK  ycraHoBieHsl
clenyrolme UCKITIOYUTENIbHbIE
mpaBa aBTOpa. Ha IEPEBOJ| CBOMX
MpPOU3BEICHUNH, Ha  MyOIU4YHOE
WCIIONHEHUE  JpaMaTU4YeCKUX U
My3bIKaIbHBIX MPOU3BENEHUHN, Ha
nepenavdy Mpou3BeACHUN MO pajuo,
X TyOIWYHOE YTeHHue, afamnTaluio
u nepeeKy, Ha 3ammch
MY3BIKIbHBIX MIPOU3BEICHUN
MEXaHHYECKUM CITOCOOOM U Jp.

Jozoeop BOUC no aemopckomy npagy 1996 2ooa.

B 1996 roay /lummomarmueckas koHgepeHiuss B JKeHeBe MNpHHAJIA HOBBIM yHHBEpPCAJIbHBIN
Jlorosop BOMC 1o aBropckomy mpaBy [9, €.305], KOTOpBIit OIHST Ha HOBBIH YPOBEHB MPABOBYIO
OXpaHy MPOU3BEACHUN HAYKH, TUTEPATYpPhl M UCKYCCTBA C yUYETOM COBPEMEHHBIX TpeOoBaHMil. B
npeaMOysie TpaBoBasi OXpaHa aBTOPCKUX IpaB HANPSIMYIO CBs3aHA CO CTHMYJMPOBAaHHEM
JUTEPATypHOTO U XYJOXKECTBEHHOro TBopuecTBa. IlloguepkuBaeTcsi HEOOXOIUMOCTh HOBBIX
MEXyHapOJHBIX TPaBWI OXPaHbl aBTOPCKUX IpaB M COXpaHEHHWs OajlaHCa IpaB aBTOPOB W
uHTEepeca olmiecTBa B o0nacTh jpoctyna K uHpopmauuu. JloroBop CIIyKUT CBOEOOpPa3HBIM
nononHeHneM bepHckoit konBeHnnu 1886 roma. Ilpu 3TOM BriepBBIe yKa3bIBAETCS, YTO aBTOPCKO-
MpaBOBasi OXpaHa PaCIpPOCTPAHIETCS TOIBKO Ha (POpMY BBIpaKEHHS MPOU3BEICHIUS, a HE HA UICH,
MPOIIECChI, METOJbl (YHKIIMOHMPOBaHMS Kak TakoBbie (ctaThs 2). Cpeau MPEIMETOB OXPaHBbI
HA3BIBAIOTCS KOMITHIOTEPHBIE MPOrPaMMbl, KOMIWISALWN JAaHHBIX WM APYyrod nH(OpMAIUU Kak
pe3yJIbTaTOB HMHTEIUIEKTyalbHOTO TBOpuecTBa (ctarbu 3,4), «uHpOpPMAIUsS 00 yMpaBICHUH
IpaBaMu», TMPHIOKEHHAas K JK3EMIUIAPY IPOU3BENCHHA, U Op. B 1moroBope mnpemycMoOTpeHO
co3aHue crnenraibHoi Accambiien u Mexaynapoanoro 6ropo BOUC, koropoe OyAeT BBITIOIHATH
aJIMUHHUCTPATUBHBIE (YHKIUH 110 UCTIOTHEHUIO HOPM 3TOro JloroBopa.

Coz2nauwienue 0o mopz2oevix acnekmax npase uHmenneKmyanvHou coocmeennocmu 1995 2.

74




EASTERN EUROPEAN COMMUNITY LAW JOURNAL

VOLUME 2 - ISSUE 1 (JANUARY 2005)

[MpaBoBBIM TpenanIecTBEHHUKOM BcemupHoi ToproBoit opranmzanuu (BTO) seusercs [ATT -
I'enepanbHOe cormamenue o Toproeie W tapudax, moanucannoe 30 oktsaOps 1947 r. B XKenese.
I'ATT sBnAIOCH OJHOBPEMEHHO M MHOTOCTOPOHHUM COTJIAIIEHHEM O Tapu(HBIX YCTYIKax, U
MEXIyHApOIHOW OpraHU3alMel, MMEBIIEH CIIOKHBIN U pa3BETBIECHHBIN MexaHu3M. OCOOEHHOCTHIO
I'ATT sBnanoch TO, YTO MHOTOCTOPOHHHUE TOPrOBBIE IEPETOBOPHI B 3TOM OpPraHM3allMU BEJINCH
mocpeacTBoM T.H. «payHmoB» [11, c¢.43]. Cormamienre O TOProBBIX —aclekTax IpaB
MHTEJUICKTyallbHOU coOcTBeHHOCTH (aHri. — Agreement on Trade-Related Aspects of Intellectual
Property Rights, Including Trade in Counterfeit Goods - TRIPS) Obuto 3aKiT0ueHO B paMKax
VYpyraaiickoro payuaa ATT u Berynuiio B cuiny 1 stuBapst 1995 r. [5, €.482].

CrpykrypHo CornamnieHue coCTOUT U3 deThipex dacteid: (1) OCHOBHBIC MOJOKEHHS U TPUHIIUIIBI |
(2) CraugapTel, ompenensiomue Hanmuuue, cdepy OCHCTBHS W KCIOJIb30BAaHHE MpaB
MHTEIUICKTYalbHOM coOcTBeHHOCTH; (3) OCyIIecTBIeHNE PaB UHTEILICKTYaJIbHOH COOCTBEHHOCTH;
(4) TlpuobpereHre U MoOAACPKAHUE MPAB MHTEILICKTYAIbHOW COOCTBEHHOCTH. COOTBETCTBYIOIIUE
I[efICTBHﬂ, NpeaANIPUHUMACMBIC TOTOBAPHUBAIOIIIUMUCA CTOPOHAMMU.

[MpexacraBnsier nHTEpEC NepeueHb 00BEKTOB OXpaHbl, pexycMorpenHblii Cornamenuem TPUTIc [5,
.483]:
- OOBEKTHI aBTOPCKOTO IpaBa, B YHCIE KOTOPHIX 0CO0O BBIICISIOTCS KOMIIBIOTEPHBIC
nporpaMMbl U 0a3bl JAHHBIX, W CMEXHBIX IpaB, NMPUYEM K IOCIEIAHUM OTHOCSTCS IpaBa
UCIIOJIHUTENEH, Tpou3BoanTesel GpoHorpamMM (3ByKO3amuceil), OpraHu3anuii Bemanus;

- TOBAPHBIC 3HAKU U IIPpaBa 3apCTrUCTPUPOBAHHBIX q)HpMCHHBIX HanMMEHOBAHMH,

- reorpagpuueckue Ha3BaHUs B HAUMEHOBAHUSAX MECT MPOMCXOXKAECHUS TOBAPOB, IPU 3TOM
0c000 OroBapuBaeTCsl IOMOJHUTENbHAS 3allUTa reorpapuueckux Ha3BaHUN B HAaUMEHOBAHMSIX
BUH U CIIMPTHBIX HAIIUTKOB;

- MIPOMBIIIJICHHbIE 00pa3Iibl, CO3/laHHBIE JIMIIOM HE3aBUCUMO OT JAPYIUX CyOBEKTOB, U
XapaKTEePU3YIOINECss HOBU3HOU U OPUTHHAIIBHOCTBIO;

- MaTeHThl Ha M300peTeHus (YCTPOWCTBO WIIM CIOCO0) BO BCEX OTPACIAX TEXHUKH TPU
YCIIOBUHU, 4YTO U300peTeHHe o00namaeT H300peTaTeNbCKUM YPOBHEM, SBISETCS HOBBIM U
MPOMBIIUIEHHO MPUMEHUMBIM.

B cootBercTBHU co craTheil 9 Cornamenns oxpaHa aBTOPCKUX MPaB IOJDKHA PACIIPOCTPAHSATHCS Ha
cnienr(puyecKkre BOIIOLICHUS, HO HE Ha MJIEH, MPOLEeIyphl, METOAA pabOThl WIM MaTeMaTHUYECKUE
KOHLENIMM Kak TakoBble. Oco0Ooe BHuMaHue B CorVIalleHUH YIENISE€TCSd KOMIIbIOTEPHBIM
nporpammaM. Tak, B ctatbe 10 3akperuieHo mpaBuilo, B COOTBETCTBUH C KOTOPHIM KOMITBIOTEPHBIE
MPOrpaMMbl, KaK HCXOJHBIH TEKCT, TaK M OOBEKTHBIM KOJI, OXPAHSIOTCS Kak JIUTEpaTypHBIE
MIPOU3BECHUS B COOTBETCTBHU ¢ BepHCKOM KOHBEHIIMEH.

B cratbe 12 CornameHust TOBOPUTCS O TOM, YTO IMPU UCYUCIECHUM CPOKA OXPAHbI IPOU3BEICHHUS, 32
UCKITIOUeHUEM (oTorpaduyecKnx MPOU3BEIACHUN WM TPOU3BEICHUH MPUKIATHOTO MCKYCCTBAa Ha
MHOW OCHOBE, YeM 4eJOBedecKas JKU3Hb, TAKOW CPOK cocTaBisieT He MeHee 50 JieT OT KOHIa
KaJICHJAPHOI0 I'0J1a, B KOTOPOM C COIJIacHsl aBTOpa ObLIa OCYyLIeCTBJICHA NMYOJIMKALUSA WY,
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MIPU OTCYTCTBHM TakoW myoOnukanuu B TeueHue S50 et ot co3ganus npousBeneHus, S0 jer cuuras
¢ KOHIA KAJIEHAAPHOI0 Io/Ja CO3aHUsI POU3BeAeHHUSI.

CornamieHue ornpeneisieT OCHOBHBIE NPUHLMIIBI, TPUMEHsSEMble BO BHYTPEHHUX NpoLEeaypax
rOCyJIapCTB-YYaCTHUKOB,  HANpaBICHHBIX Ha  OCYIIECTBICHHE TMPaB  WHTEIUICKTyaJlbHOU
COOCTBEHHOCTH (aIMHHUCTPATUBHBIC, TPAXKIAHCKO-NPABOBBIC, CYACOHBIC CPEICTBA 3aIUTHI,
MPEJOCTaBIsAEMbIE TOCYJapCTBAaMM MpPaBOOOJAAAaTeNsIM Uil 3aIIMTBl TpaB B ClOyyasxX HX
Hapyienus)). B coorBerctBun ¢ CormamieHueM Bce criopbl Mexay wieHamu BTO B cBsism ¢
WCTIOJTHEHUEM MMH B3SITHIX Ha ce0si 0053aTeNbCTB MOJUIekKAT Pa3pelIeHHIO TOCPEACTBOM MPOLIEAYD,
NpUHATHIX 175 paspemieHuss cnopoB B BTO. Bmecte ¢ tem wien BTO BnpaBe caMOCTOATENBHO
n30MpaTh B paMKaX KOHCTUTYLMOHHBIX W MHBIX MPOLEAYpP CIIOCOOBI U CPEACTBA OCYIIECTBICHUS
HOPM MEXIYHapOJHOTO COTJIAlIeHHs BO BHYTPHUIOCYJApCTBEHHOH cdepe. OHU MOTYT TaKxke
MPEJOCTaBUTh OoJiee MIMPOKYIO 3alUTy IpaB HHTEUICKTYaJbHOH COOCTBEHHOCTH, Ye€M 3TO
npenycmorpeHo B Hopmax Cormamenus. [IpaBoBoe perynupoBaHue, cojaepskaiieecs B
Cornamenuu, npecieayeT Ielb CO3JaHHs JEHCTBEHHOW CHUCTEMbI NMPENOTBpAIECHUS HapyIICHUN
aBTOPCKOTO U HMHBIX MpPaB MHTEIJIEKTYyaJlbHOM COOCTBEHHOCTH B OTHOILEHHUSX MEXIY CTpaHaMMU-
yuactHutamu BTO. Jlns noctmxenus storo |l gacts Cornamienusi cTaBUT 3afady pa3paOOTKu
MOpsAJIKa OCYIIECTBICHHUS TpaB Ha pPe3ybTaTbl HHTEIUICKTYyaJlbHOM JAEATEeIbHOCTH, KOTOPBIH
obecrieunBai Obl 3()(heKTUBHBIC M ONEPaTUBHBIE MEPbl OOPHOBI MPOTUB JIFOOOT0 HAPYLICHUS IPaB.
Cratbs 45 CornamieHust TpeOyeT OT roCyIapcTB HaJICTUTh CyJeOHBIC OpPTaHbl MPABOM OO0S3bIBATH
JUIO0, HapyIIMBILIEE MPaBO, BO3MEIIATh MpaBOOOIagaTeNo ymepd B pa3Mmepe, AOCTATOYHOM IS
KOMIICHCAIIMM BpeJla, HAHECEHHOTO €My B pe3yJbTaTe HapyIICHUS IpaB NMPUYHMHUATEIEM BpEAa,
KOTOPBIN YMBIIUIEHHO WU M0 HEOCTOPOKHOCTH HaHEC yIiepo.

AHanuzupyemblii MEXyHapOAHBIH JOTOBOP 3aKperuiseT (yHIaMeHTalbHble IPUHLUIIBI, HA OCHOBE
KOTOpBIX CTPOMTCS IPAaBOBOE PpETYJIMPOBAHHWE B3aUMHOW OXpaHbl IpaB HUHTEIJIEKTYaJbHOU
coOcTBeHHOCTH CTpaH-yuacTHHl (ctatbu 3,4,5). DTO — NPUHLMUI HAMOHAILHOTO pEXHMa U
npuHUMI HauOosbliero OnaronpustcrBoBanus. Unensl BTO BmpaBe camMocTosiTENbHO M30UpaTh
criocoObl ocyuiecTBiaeHus HopM CornameHus B mpejaenaax HalMOHAJIBHOW IOPUCAMKIMU U, KpOME
TOTO, MPEAOCTaBUTh OOJIee MHPOKYIO 3aLIUTY MO cpaBHEHUIO ¢ HopMamu Cornarienust (ct.1).

Wrtak, Ha fAaHHBII MOMEHT OCHOBHBIMH MEXAYHapOIAHBIMU JOKYMEHTaMH, peryIupyrolUMU
MPaBOOTHOILIEHUSI B O0JAacTU OXpaHbl aBTOPCKOTO MpaBa, ocTaioTcs bepHckas xonBeHmwust 1886
roga u Bcemupnas konBeHmms 1952 roma. [lockonpky B JKeneBckod konBeHimm 1952 T.
COZIEPKUTCS TOpa3g0 MEHbBIIE MaTEepUATbHO-IIPABOBBIX HOPM, «HAIMPSAMYIO» PEryJIHUPYIOIIUX
OTHOIIICHUS, CBSI3aHHBIE C OXPAHOM aBTOPCKUX M CMEXKHBIX IpaB, MO CpaBHEHUIO ¢ bepHCkoW
KOHBEHIIMEH, MOXXHO HalTH OObBSICHEHHE Ooliee MIMPOKOMY MPUMEHEHHIO MMEHHO BcemmpHoii
KOHBeHIMHU. OZIHAKO HE CIUIIKOM BBICOKMI YPOBEHb OXPAHBI, PEJOCTABISAEMBbIN €€ HOPMaMH, yKe
HE MOXET YJIOBJIETBOPUTh Y4YacTBYIOUIME B HEW rocyaapcrsa. Bor modemy B mocJieHHE roAbl
CYHIeCTBEHHO pacIIMpWicA Kpyr Yy4acTHMKOB bepHckoil koHBeHuum. Psg aBTopoB
BBICKA3bIBAIOT MPEINOIOKEHHUS, YTO B OYyIIIEM MOXKET MPOU30MTH THOO CIUSIHUE STUX KOHBEHIIUH
Ha OCHOBE BBIPAOOTKH COBPEMEHHOW OOIIeH s HHUX peJakiuu, JHOO CO3/1aHhe HOBOTO
MEXKIYyHApOAHOTO COTJIALIEHUs, OXBAaTBhIBAIOILIErO0 TOCYAApCTBa, YyuyacTBywIune B bepHCKOH,
BcemupHOit 1, BO3MOXKHO, aMePHKAHCKUX KOHBEHIUsX [5, C. 471].
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JleJIUKTHBIE 0093aTEeJILCTBA B MEKIAVHAPOIHOM
gacTHOM npaBe Pecnyoauku MoJiioBa

Haranusa Ocosiny™

MexayHapoaHbId TypHU3M, BO3pOCIIasi MOOUIBHOCTh UHIAMBUIOB, BCE YBEIMUYUBAIOIIUNCS UMIIOPT
M 9KCIIOPT OMACHBIX IPY30B, HAKOHEI, SKOJIOTHYECKHE KaTacTpo(hbl MEXIyHAPOIHOTO Xapakrepa
CTamy OOBIYHBIM SIBIICHHEM COBPEMEHHOH XM3HH. OHM HEW30€KHO BJIEKYT 3a COOOW EIMKTHI,
TpeGYIOIIe ISl CBOEr0 PA3peIICHHs BMEIIATENLCTBO MPABONOPSIKOB PAa3THUHBIX TOCYIApPCTB .
Bribop 3akoHa B cdepe NENUKTHBIX OTHOIICHWH NPHBOIUT K YCTAHOBJICHHUIO TPaBa, KOTOPBIM
PEryJIMpPYIOTCS OCHOBAHUS M TPEJIENbl JICTHUKTHOW OTBETCTBEHHOCTH M KOTOPOE OOBIYHO MMCHYIOT
CTaTyTOM JCIUKTHOI'O O69,[321TGHI)CTB32. OcHOBHBIM U HambOoJjee YCTOﬁqHBBIM KOJIJIN3MOHHBIM
MPHUHIIUIIOM B 3TOM O0JIACTH JOJITOE BpeMsi CUMTAICS 3aKOH MecTta nmpuuuHeHnus Bpeaa (lex loci
delicti), omHako Ha HACTOSILEM JTAle Ta MPUBSA3KA YTPATUIIA CBOE TIIABEHCTBYIOIEE 3HAYCHUE H3-
3a TOro, YTO OHA Helenecoo0pa3Ha, KOria MPUYHHUTENh BPEla W TOTCPIEBIIMN SIBISIOTCS
rpaXxJjaHaMH OOHOTO roCyaapCrBa, a B ClIydadX, Koraa pC€db UACT O CTOJIKHOBCHHUAX B OTKPLITOM
MOpE, CTAHOBHTCS M BOBCE HEBO3MOXHO OIpEACTHTh NMPHUMEHMMOE TpaBo°. I103ToMy ciemyer
00s3aTeIbHO YUYUTBIBATh U APYTHUC KOJUIM3WMOHHBLIC IMPUHLMUIIBI, & TAaKXE HCKOTOPLIC TCHACHIIUH,
TMOSIBUBIIIMECS B MEX/YHAPOIHOM YaCTHOM IPaBe 3a MOCIIETHHE MOIBEKa.

Tak, B cepemune XX Beka aMEpUKAHCKHE FOPHCTHI MPEITIOKHIA HHYH CHCTEMY OINpPEACICHHS
npaBa, MPUMEHUMOTO K JEJIUKTHBIM OTHOIICHUSIM, OCHOBAHHYIO HAa OIICHKE HWHTEpECa TOTO WIIH
MHOTO TOCYIapCcTBa B MPUMEHCHHH CBOETO HIIM UY)KOTO MPABOMOPSIKA MPU MOTPAHHYHBIX HIIH
TPAHCTPAHUYHBIX CJIydYasXx NPUIUHCHUS Bpela, OOYCIOBICHHBIX TEXHHYECKHM IIPOTPECCOM U
M3MEHEHUAMH B COLMATbHON cdepe’. BblIBHracMble aMepHKAHCKOM MPaBOBOI HAyKOH MpaBHia
«B3BEIIMBAIOTY WHTEPECH TOCYIAPCTB MPH KCIIOJIB30BAHUU MpaBa, YYUTHIBAS 3HAYCHUE U Chepy
AefCTBUS BHYTPCHHHUX HOPM, OTHOCSIIUXCS K JEIHKTaM, a TaKXKe HMCXOIAT U3 PaCCMOTPCHUS
TUTIOTE3bI O TOM, KaKO MPaBOMOPSIOK B HAWOOIBINCH Mepe ObUT ObI MOJOPBAaH HEMPUMEHEHHEM
TOTO WJIM MHOTO TPaBOMopsiika. MHade roBops, pedb HIAeT 00 OTHICKAHHH «COOCTBEHHOr0 MpaBa
peaukrta». CremryeT OTMETHTh, YTO OTa TEOPUST HE CMOIJIA BBITECHUTH TPAJAUIIMOHHO
UCIIONb3yeMbIil Ha eBporieiickoM koHTuHeHTe mpuHimn lex loci delicti, xors ompenenenHoe
BIIMSIHUE Ha KOJUTH3MOHHOE PETYJIMPOBAHKIE OHA BCE XKE OKa3aa.

B 1963 1. B gene «Bo6KOK VS. JIKEKCOH» Cyl OTKaszal B mpuMeHeHuHu guest statute xanamckoit
npoBuHimu OHTapHo, TAe U3-3a HEOPEKHOCTU Bia/eiblla aBTOMOOWIS ObLT MPUYMHEH BPEHd €ro
TrOCTIO, ¥ TIOAYMHHI CIOp mpaBy mrrata Heio-Mopk Mo TOMy MOTHBY, 4TO 0GCTOSTENLCTBA Jeia
ObLTH HanOOoJIee 3HAYUTEIBLHBIM 00pa30M CBSI3aHBI C 3THUM INTATOM (31€Ch ObLIM JOMHUIHIAPOBAHBI
o0e CTOpOHI)I)G. Takum oOpa3om, mpumepHo ¢ cepeauabl 60-x rr. XX Beka Mmoxy4uiia
pacrpoCTpaHCHHE KOJUTU3MOHHAS TMPHUBS3KAa K MPaBy TOCYJapcTBa, ¢ KOTOPHIM CBSI3aHBI
CTOPOHBI JeJIUKTHBIX OTHOIIEHHUIi (00Iee rpaKaaHCTBO, O0IIEe MOCTOSHHOE MECTO KHUTEIHLCTBA
U 71p.). DTO CTAJ0 OJAHWUM W3 MPOSBICHUI XapaKTEPHOM JJIsi MHOTHX CTpaH OOIIeH TEeHACHIMU
BBIPAOOTKHM TMOKUX KOJUIU3UOHHBIX HOPM.
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K IenmMKTHBIM PaBOOTHOIICHUSIM MOXKET TaK)Ke IPUMEHSTHCS MPaBo cTpaHbl cyaa. [IpumeHenue
lex fori moruBHpyercs ciemyromuM 0o0pa3oM: AETHKTHAas OTBETCTBEHHOCTh YACTO CBs3aHA C
MyOJIMYHBIME HHTEPECAMH, @ IPaKJaHCKO-TIPABOBAasi OTBETCTBEHHOCTh YacTO CIICAYET 3a YTOJIOBHOM
WIH aIMHUHHACTPATUBHON. MIMIIepaTHBHBIX MaTepUabHBIX HOPM B TAHHOM WHCTUTYTE OOJIbINE, YeM
B MHCTUTYTaX JOTOBOPHOIO TpaBa — a «TaM, TJ¢ UMCIOTCS UMIICpATHBHBIC HOPMBI, MOXKHO BCET/Ia
rOBOPUTH O MyOMMIHOM WHTEpece» . TeM He MeHee, NMPABO CTPAHBI Cyda HE OMpeAeiseT
(aKTHYECKOro COJepKaHUsl OTHOIICHUI W3 NMPUUMHEHMS BpEZa, MOCKOJIbKY OCHOBHOHM (hyHKIHEH
lex fori sBisieTcs neiicTBUE B CUTyalusX, KOrja MPUMEHEHHE MHBIX TMPHUBSI30K HEBO3MOXHO HIIH
HeIeIecoo0pasHo.

OpnHako yaie BCEro BTOPHIM IO 3HAYMMOCTH KOJUTM3HMOHHBIM mIpuHIUIOM mnocie lex loci delicti
CTaHOBUTCS NPHHIUIT TPUMEHEHUS MPaBa CTPaHbI MOTEPIEBIIEro. Ha IepBOe MECTO OH BBIXOJIUT
JHIIb B TOM CIy4ae, €CIM NPEJOCTaBIISCT Jy4YIHe BO3MOXKHOCTH BO3MelIeHUs Bpeaa. [lomumo
3TOTO BHIOOP MPUMEHMMOTO IpaBa MOXKET OCIOXKHATHCA TEM, YTO B PA3HBIX CTPAHAX HCIOJB3YIOT
pa3uuHbIe KPUTEPUH JIUIsl ONPEICICHHUS] KMECTa, TIE COBEPILECH JICIUKT» - 9TO MOXKET OBITh MECTO,
IJIe COBEPUICHO JICHCTBUE, MOCTYKUBIIEE OCHOBAaHHEM JUIsl TPEOOBaHMS O BO3MEIIECHUH BpeJa, WiIH
MECTO HACTYIUICHHUs IOCIEACTBUN TaKOIO neicTBHs,

Wrak, npu BIOOpE mpaBa, IPUMEHUMOTO K JISIUKTHBIM 0053aTelIbCTBAaM, CYLIECTBYIOT CIEAYIOIINE
BAPUAHTHI.

1) mpaBo Mmecra coBepieHHs Bpena (MecTo, Iieé COBEPIICHO IEHCTBHE, IOCITY)KUBILEE
OCHOBaHHEM Uil TPeOOBaHUS O BO3MCIICHHH Bpela, WM MECTO HACTYIUICHHUS
MOCJICACTBUI TAKOTO JICHCTBUS);

2) TpaBO CTPaHbI OTEPIICBIIETO;
3) TpaBO NPUUUHMTEIS BPE/a,;
4) mpaBO CTpaHbI CyJa.

PaccmoTpuMm Teneps, Kak 0CylIeCTBUJI CBOIl BHIOOP 3aKOHOAATE/b B HEKOTOPBIX 3apy0esKHbIX
cTpaHax.

OcHoBHbIe KOJUTM3HOHHBIE HOpMBI DPT, Hconb3yemble B JICTMKTHBIX OTHOIICHUSIX, COJCPIKATCS B
c1.38-42 BmomHoro 3akona 1896 r. x ['paxmanckomy ynomeHmog. B xauectBe rnaBHOTO
KoJutM3noHHOTO Kputepust nevicteyet lex loci delicti, mpu 3Tom B kadecTBe mpaBa MecTa JCITUKTA
NPU3HACTCS KaK MECTO, Iie ObUIM COBEPIICHBI MPOTHUBONPABHBIC JCHCTBUS (MECTO JEITMKTHOTO
MOBE/ICHUS TIPHYMHUTEIIS BPE/Ia), TAK U MECTO MOCICICTBUI STUX MPOTUBOIPABHBIX JIEHCTBUH (T.e.
TaMm, TJIe HACTYTIaeT HapyILICHHE MPaBOBBIX Oyar, - Rechtsgutverletzung)'®. Tax, B cr.40 BeogHoro
3aKOHa MpPEeayCMOTpPeHo cienytoriee: «IIpuTsa3aHus W3 HEITO3BOJICHHOTO JCHCTBUS MOAYHHSIOTCS
npaBy TOrO TOCYJapcTBA, B KOTOPOM OOSI3aHHOE MPEICTABHTH BO3MEIICHHE JIMIIO JCHCTBOBAIIO.
[MToTeprieBmnii MOXET MOTPeOOBAaTh, YTOOBI BMECTO 3TOrO MpaBa MPUMEHSIIOCH IMPaBO TOrO
TOCY/[apCTBa, B KOTOPOM HACTYIIII PE3yJNIbTAT ACHCTBHs» . ECITH B MecTe COBEpIICHNS ICTHKTA 1 B
MeCTe HACTYIUICHUs €ro MOCJICACTBHU IEHCTBYIOT pa3liMuHbIC MPABOMOPSIKU (T.e. B Cllydae Tak
Ha3bIBACMBIX JICIMKTOB, JCHCTBYIOIIMX Ha paccrosaud — Distanzdelict, xak, nampumep,
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TpaHcrpaHuyHble Kartactpoder Ha ADC), TO, COIJIacHO TOCHOACTBYIOLICH TOYKE 3pEHUS,
KOMIICTEHTHBIM CJIYXXHT TIpaBo, HaumOojiee OJIarOnpusTHOE B JAHHOM KOHKPETHOM Ciydae
norepresiieMy (TaKk Ha3bIBAGMbI MPUHIUIT TOBCEMECTHOM oTBeTcTBeHHOCTH - Ubiqgiutédtsregel). B
MOTOOHBIX CIyYasiX TOTEPIEBIINN KOMIIETEHTEH BBIOPATh HA CyIEOHOM IPOIECCe MPABO 110 CBOEMY
ycMotrpenuro. Ecni oH 3TOro He cienmaer, Cyl ompenesser Haubojiee ONarompusTHOE Ui HETo
IIPaBO B CHJIy CBOMX CIIYXKeOHBIX oOs3anHocTel (ex officio)™.

Bo ®@paHnum 0CHOBOMOJIAralOMIUM MIPUHITUTIOM B cepe METUKTHBIX OTHOIICHUHA TAKKE SBIISICTCS
lex loci delicti, omHako ero mpuMeHeHHEe OCHOBAHO HE Ha 3aKOHE, a Ha cyneOHOM mpakTuke. Cybl
CTpPEMSATCS TPUMEHATh (PaHIy3CKOe TMpaBO HE TOJIBKO B TEX CIy4asX, KOrja JeWCTBHE,
MIPUYMHUBIIEE BPEJl, COBEPIICHO Ha (PpaHIly3CKON TEPPUTOPHH, HO U €CIIH B 3TOH CTpaHE WMEIOT
MECTO TOJIBKO TOCJEACTBHUSI TaKoro nercTBus. B cyaeOHoi mpakTtuke DpaHIMKM HE COACPIKHTCS
pElIeHnd TI0 TIOBOJY TOTO, YTO CTOPOHA MOXET OCYIIECTBIIATH BHIOOP MPUMEHHUMOTO K JEIHKTY

npasa®.

B BeankoOputanuu MOAXO0J AHMVIMMCKUX W IIOTJIAHIACKUX CYJOB, a Takxke cyaoB (CeBepHOU
Hpnanauu B ciaydasx pacCMOTPEHHMS MCKOB M3 IIPABOHAPYLICHUH, COBEPLICHHBIX 3a T'PAHULEH, C
koHia XIX B. mpu onpeaeneHuu npaB U 00sS3aHHOCTEH CTOPOH ONMUPAETCs Ha MPUMEHEHHE 3aKOHA
cyaa (lex fori). Odenp BakHOE 3HAYEHHE B ITOM KOHTEKCTE MMCIOT DEIICHHs CyJaa MO0 ey
«Dumrce vs. Diip» (1870 r.) u no neny «Boit3 vs. Yammua» (1971 r.)*. B coorBercTBHE C IIEPBBIM
pelIeHueM OCHOBAaHUEM s MOJauyd MCKa B AHIJIMM, BBITEKAIOIEro M3 MPUYMHEHHs Bpela 3a
TpaHuIed, JOJDKEH CIYy)XHTh TOT (aKkT, 4YTO JesHWe, TMPUYMHHBIIEE Bpel, SBISACTCS
IIPOTUBONPABHBIM KaK 10 aHIVIMHCKOMY IMpaBy, TaK M IO MpaBy CTPaHbl, HA TEPPUTOPUH KOTOPOU
OHO COBEpIIeHO. PemieHne mo BTOPOMY ey 3aKperuisieT MpaBHIIO, MO KOTOPOMY OTIENIbHBIC
BONPOCH! B3aMMOOTHOUIEHUH MEXAYy CTOpPOHAMHU MOTYT OBITh HOJYMHEHBl 3aKOHY CTpaHbl, C
KOTOPO# OO0 CTOPOHBHI, JINOO caMO COOBITHE MMEIOT HanboJee CyIEeCTBEeHHYO CBs3b. 3akoH 1995
I. 0 MEXIyHapOJHOM 4YacTHOM IIpaBe peryJupyeT OTAEIbHblE acleKThl BbIOOpa mpaBa Mpu
NPaBOHAPYIICHUAX U JCIHUKTaX. Tak, B cOoTBeTCTBUU €O cT.11 4.(1), «o0umM npaBUIoOM SIBISIETCS
TO, YTO NMPUMEHHUMBIM IPABOM SIBJISIETCS MPABO MECTHOCTH, B KOTOPOW COOBITHS, COCTABISIOLINE
paccMarpuBaeMoe TPaBOHAPYIICHUE WM JCIUKT, CIyYWIuch». B cooTBercTBHHM ¢ 4.(2) 3TOi
CTaThU «B CIIy4yae, KOI/la COCTaBHBIE YACTHU 3THX COOBITUH CIyYWIMCh B Pa3IMYHBIX MECTHOCTSX,
MIPUMEHNMOE TIPaBO MO 00IIEeMy MPABHITY CIIEAYET MPUHUMATh KaK SBIISIOIICECS .

(8) mst Mcka ¢ OCHOBaHMEM B OTHOUICHUHM JIMYHOTO BpE/Aa, MPUYMHEHHOTO JIHUILY, WA
CMEPTH, BBITEKAIOLIEH U3 JIMYHOI'O BPEAa — IPABOM MECTHOCTH, I'I€ JIULO HAXOAWIOCH,
KOI'Zla OHO IIOHECJIO Bpex;

(b) mnst mcka ¢ OCHOBaHMEM B OTHOLICHHWU BpE/a MMYIIECTBY — MPAaBOM MECTHOCTH, TIC
HUMYIIECTBO HAXOMUIOCH, KOT/a OHO OBLIO MOBPEKIACHO; U

(c) B moOoM apyrom ciaydae — MPaBOM MECTHOCTH, B KOTOPOW CIIyYWJIHCh Hamboliee
3HaYUMBbIE€ COCTABHAsl YaCTh UJIM COCTABHBIE YAaCTHU ITUX COOBITHII».

ITpu 3TOM OTMEYaeTcs, YTO <JIMYHBIM Bpex» BKIOYAeT OOJE€3Hb WIIM JIIO00EC YXY/IIEHHE
15

(U3NYECKOr0 WIM TICUXMYECKOro cocTosHus . Jlamee B 3akoHE TMPHUBOIATCA paszIUuHbIC

HCKJTIOYEHUS U3 O0IIEro MpaBuiIa.
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HeBo3moxHo octaButh 6e3 BHuMaHus LlIBelimapekuii 3akoH 0 MEXIyHApOAHOM YacTHOM IIPaBe,
CUMTAIONTUICS HA CETOMHAITHUIN J€Hb OJHUM U3 JIYUIITUX HOPMATHUBHBIX aKTOB B 3TOH obmactu. OH
COJCPKHUT JOCTATOYHO TMOAPOOHOE pEryJIMpOBaHUE JEIMKTHBIX oTHomeHud. Tak, cr.129
YCTAaHABIIMBAET, YTO UCKU U3 IPUUYMHEHUS BPENA PACCMATPUBAIOTCA MBEULIAPCKUM CYJIOM IO MECTY
JKUTEJIbCTBA OTBETYMKA, a IIPU OTCYTCTBUU y HETO MeCTa XKUTENIbCTBA B [lIBeinapuu — 1o MecTy ero
00BIYHOTO IpeObIBaHUS WM AenoBoro oo3aseaeHus. Ecnu orBetunk He mmeet B llIBeiinapun Hu
MECTa XUTEJIbCTBA, HM MECTa OOBIYHOTO NpeObIBaHMSA, HUM MECTa JIEJIOBOro 003aBeleHHs, HCK
MOJKET OBITh MPEABSBICH B MIBEMLAPCKUNA CyJ MO MECTY COBEpIICHUS MPOTHBOIIPABHOTO AESHUS
WIN 110 MECTy HACTyIUJIeHHsl BpeaHbIX nocienctsuil. Eciu B IlIBeinapun MokeT ObITH OTBICKAHO
HECKOJIBKO OTBETYHKOB, ITPABOBBIE IIPUTA3AHUS K KOTOPBIM OCHOBAHBI IPEUMYILIECTBEHHO HA OJJHUX
U TeX ke (paKkTax U OJHUX U TeX Ke IOPUAMYECKIX MOTUBAX, UCK MOXKET OBITh MPEIbIBICH KO BCEM
OTBETYMKAM Cpa3y B JIIOOOH KOMIIETEHTHBIH CyJ; HPU 3TOM CYyA, NMEPBBIM NPHHABIIUI OEI0 K
MIPOU3BOJICTBY, 00JIaZIaeT UCKIIOUUTETHHON KOMIICTCHITHEi

Cratps 1219 I'paxxnanckoro kojekca Poccuiickoii ¢geaepanuu 3akperuiseT ciaeayomue npaBuia;

1. K oGs3arenpcTBaM, BOSHHKAIOIINM BCJICICTBUE IPUYNHEHHS Bpea, PUMEHSIETCS TPaBo
CTpaHbl, TJ€ HMEJIO MECTO JEHCTBHUE WJIM HHOE OOCTOSTENBCTBO, TMOCTYKUBIIHE
OCHOBaHUEM JUIsi TpeOOBaHMsSI O BO3MEUICHWH Bpena. B ciywae, korma B pe3yibTaTe
TaKoro JEMCTBUS MM MHOTO OOCTOSITENbCTBA BpEJ HACTYIHII B JPYrod CTpaHe, MOXKET
ObITh TPHUMEHEHO MPaBO STOW CTPaHbI, €CIU MPUYHMHHUTETh Bpela MTPEABUICI WIH
JOJDKEH OBLT IPEIBUICTh HACTYIIJICHUE Bpea B 3TOU CTpaHe.

2. K o0s3aTenscTBaM, BO3HUKAIOIIMM BCJICICTBUE NMPUYMHEHUS Bpeaa 3a TPaHHICH, eciiu
CTOPOHBI SBJISAIOTCS IPaKAAHAMH WIN IOPUAVNYECKUMH JIMIAMHU OJHOM M TOM K€ CTPAHBI,
IIPUMEHSIETCS MPaBO 3TOM CTpaHbl. B ciydae, eciu CTOPOHBI Takoro o0sA3aTeabCTBa HE
ABJIAIOTCS TPakJaHAMU OJTHOM M TOM K€ CTPaHbI, HO UMEIOT MECTO XKUTEIbCTBA B OJHOU
Y TOM K€ CTpaHe, MPUMEHSETCS IIPABO 3TOM CTPAHBI.

3. Ilocne COBCPLICHUSA I[CflCTBI/I?I WM HACTYIIJICHUS WHOTI'O 06CTO$IT€J'II)CTBa, TTOBJICKIIINX
MNPpUIUHCHUEC Bpcaa, CTOPOHBI MOT'YT HOTOBOPHUTHCA O IMPUMCHCHHUHN K O6H33T€J'II>CTBy,
BO3HHUKIIEMY BCJICACTBHUC IPUINHCHUA BPCa, ITpaBa CTPAaHbI CyJa.

Hexortopsie nenMKTHBIE OTHOIICHUS, CBS3aHHBIE C TOPTOBBIM MOPEIJIABAHUEM M OTHOIICHHS B
o0jacT TPYHOBOTO TpaBa TMOMYYHJIM B POCCHICKOM 3aKOHOJATENbCTBE CIEHUATbHOE
peryJupoBaHue .

[pexne, yem nepeiiT K 3aKOHOJATENHLCTBY MOJIIOBEI B HHTEpECYIOIeH Hac cdepe, oOpaTtumcs K
3akoHoJaTenbCTBY PymbiHum. 22 centsOpst 1992 roga 611 npunst 3akon Nel05 o perynupoBanun
OTHOIICHUHA MEXIYHApOJHOTO YacTHOTO MpaBa, KOTOPBIA BCTymwi B cuiny 1 nexabpst 1992 r.
JIaHHBIA aKT sBIIsS€TCS MEpBOM KpyHMHOM Koau(pUKalued MeXAyHapOJHOTO0 YacTHOTO IpaBa B
PyMBbIHMY ¥ Ha CETOJHSANIHUI [ICHb BBICTYIAET BTOPBIM 10 BenauuuHe (mocie 3akona llIBelinapun
1987 r.) croenMaTU3MPOBAHHBIM 3aKOHOM [0 MEXKIYHApOJAHOMY 4YaCTHOMY MpaBy U3 BceX
CYMIECTBYIOINUX. BHETOTOBOPHBIM 00s13aTenbcTBaM MmocBsieHb! ¢1.104-119 storo 3akoHa, U3 HUX
ocoObIif uHTepec npezacrasister cr.107 «IIporuBonpaBHoe neiicTBue». OHA COAEPKUT CIEAYIOIINE
MOJIOKEHHS: «3aKOH TOr0 TOCyIapcTBa, B KOTOPOM HWMEI MECTO IOpUAWYECKHid (aKT,
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YCTaHaBJIMBACT, ABJIACTCA JIM OH IIPOTHUBOIIPABHBIM ILGP'ICTBI/IGM, " peryJIMpyc<T, B 4aCTHOCTH, B TOM,
YTO KacaeTcs.

a) JICTMKTHOM MPaBO- U JICECIIOCOOHOCTH;
b) ycnoBuii 1 00bEMa OTBETCTBEHHOCTH;

C) OCHOBaHWii OTrpaHMYCHHsS OTBETCTBEHHOCTH WJIM OCBOOOXKICHHS OT HeE W
pacrpezesieHdst OTBETCTBEHHOCTH MEK/Ly IPUUMHUTEIEM Bpea U MOTEPIEBLINM;

d) OTBETCTBEHHOCTH JOBEPHUTENS 32 JCUCTBHS JOBEPESHHOTO JINIIA;

€) xapakTtepa YOBITKOB, KOTOPbIE MOTYT OBbITh BO3MEIICHBI,

f) cmocoOoB u pazmepa BO3MEIICHHUS,

g) MAOIMyCTUMOCTH YCTYIIKHU IIpaBa Ha BO3MEILICHUE;

h) 7ML, EMEIOIMX MPABO HA BO3MEIICHHE IOHECCHHBIX YOBITKOB» .,
Craenyer OTMETUTh, UTO pyMbIHCKUI 3akoH Nel05 mpuMeHHUTENbHO K PETyJIUPOBAHHUIO OTHOLICHUN
MEXIYHapOAHOTO YAaCTHOTO IIpaBa OYEHb CWJIBHO TOBIWsUT Ha mosiokeHuss Kuurm 5
I'pazkpanckoro koaexkca PM, B KOTOpoil cojepikaTcs OCHOBHBIE MOJIOXKEHMS, PErylHupyIoLine
JICTTMKTHBIC OTHOIICHHS, OCJIO)KHEHHBIC HHOCTPAHHBIM A5ieMeHTOM (ctatbu 1615-1617). HekoTopsie
acIeKThl 00513aTeNIbCTB U3 MPUUMHEHMS Bpea peryiaupyrorcs Kogekcom ToproBoro MoperiaBaHus
PM, HO B JaHHO# cTaThe OHU HE OCBEIIAIOTCS.
Haunem paccmotpenue co ctatbu 1615 'K «HenpaBomepHas caenka».
Wrak, »3Ta cTares yCTaHaBIMBAE€T MpaBWJIO, IO KOTOPOMY «HENpaBOMEpHas CJelKa
KBaTM(HUIUPYETCSl KaKk NPUYMHUBINAS BPE B COOTBETCTBHM C 3aKOHOM TOCYIapCTBa, TI€ OHA
coBepiieHa». B cooTBeTcTBUHM € 4.(2) 3aKOH, ONpPEACISIOMINI 00s3aTeNbCTBA, BO3HHKAIOIINC
BCJICJICTBHE TPUYMHEHUS BpE/a, yCTAaHABINBACT:

d) TPaXKAAHCKYIO MPABOCIIOCOOHOCTH;

b) ¢dopmy, ycaoBuUs U IPeIeIbl TPaXT1aHCKOW OTBETCTBCHHOCTH;

C) YCJIOBHSI OTPaHMUYCHHUS TPAXKIAHCKOH OTBETCTBEHHOCTH HITH OCBOOOKICHUSI OT HEE;

d) xapakrep Bpeaa, BOZMEIIEHUS KOTOPOTO MOKHO IOTPeOOBATS;

€) BO3MOXKHOCTb Nepeiaun TPeOOBAHUS O BO3MEIIICHUH BPEJIa;
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f) nui, uMerOIKX MPaBO HA MOJYYCHUE BO3MEIICHHUS.

B cootBercTBUM ¢ 4. (3), ecnu Bce WM YacTh NMPUYUHMUBIIMX BpEIl TOCIEACTBHI HETPABOMEPHOM
CEIIKH MPOSIBIISIFOTCS. HA TEPPUTOPUU MHOTO T'OCYIapCTBa, YEM TO, TII€ COBEPIICHA HENPAaBOMEPHAs
CZEJIKa, K B3aMMHOMY BO3MEILEHUIO IPUMEHSETCS 3aKOH 3TOr0 IOCy1apCTBa.

OueBUIHOE CXOACTBO TOM CTaThU C MpUBEAeHHOM Bbie ctarbeil 107 pymbinckoro 3akona Nel05
O pPEeryJupOBaHMU OTHOIICHHWH MEKIyHApOJHOTO YacTHOrO mpaBa TpyaHo otpumars (a u.(3)
c1.1615 Omm3ko k opurmHany mnoBropsier cr.108 3akona Nel05). Opmnako ciemyer oOpaTHTh
BHHUMaHUE Ha TOT (akT, yto B 3akoHe NelO5 peub waer o MPOTHBONPABHOM eHCTBMHU, a B
MonaasckoM 'K — o HempaBoMepHoii ciesike. SIBisieTcs M Takas TpaHchopManus MpaBUIbHOMN?
YroObl MNOHATH 3TO, oOpatumcs K JpyruM nosokeHussM 'K u momeltaemcsi BBIACHUTH, HE
coJiepKaTcs JId B HEM BHYTPEHHHUE MIPOTUBOPEYHSI.

B cootBerctBuu co ¢1.195 'K «caenkoii npusHaeTcs BoIpaxeHne GU3NYECKUMU U IOPUANIECKUMU
JMIAMM  CBOEM BOJM, HAaNpaBJICHHOW Ha YCTAaHOBJIEHUE, HW3MECHEHHE WIH IPEKpallcHHUE
IpaXIaHCKUX TMpaB U oOs3aHHOCTEi». Crenku ObIBAIOT OJHOCTOPOHHHE, JIBYCTOPOHHHE U
MHOT'OCTOPOHHHE; 0€3BO3ME3[HbIE M BO3ME3JHbIC, CHEIKH [0 XPAHEHUIO, YIPABICHHUIO U
pacnopspkeHHI0. B KOHTeKkcTe HEeNEeHCTBUTENBHOCTH CHENOK UX IMOAPA3JENSIOT Ha HUYTOXKHBIE,
OCIIOPHMBIE, MHHUMBIC, NPUTBOPHBIE W T.J. — OJHAKO IIOHATHE <HENPABOMEpPHAs CHEIKa» C
(opMalIbHO IOPUAMYECKONH TOUKU 3pEHHs] HE MMEET CMBICNA, MTOCKOIbKY CAeJKa BCeraa A0JIKHa
ObITH NMPAaBOMEPHOIi, B NMPOTUBHOM CJy4yae OHa IepecTaeT ObITh cAenkoil. Tak, B IOKTpHHE
IPaXXAAHCKOIO IIpaBa MEePEUUCIIIOTCS CIELYIOIINE IPU3HAKU CACIKH:

1) cpmenka — 3T0 Bcerja BOJICBOM akT, T.€. AEHCTBUS JIIOJICH;
2) 5TO mpaBOMepHbIE JICHCTBUS,

3) CACJIKa CIICHHUAJIbHO HAIIpaBJICHA Ha BO3HUKHOBCHHUC, NPCKPAIICHHUE, WU HU3MCHCHUC
IrpaXXIaHCKUX HpaBOOTHOHIGHPIfI;

4) caenka MOpPOKAAaeT IpakJIaHCKHE MPABOOTHOIICHHS, MMOCKOAbKY MMEHHO TPa)XIaHCKUM
3aKOHOM OIPENENSIOTCS Te MPaBOBbIC MOCIEACTBUSI, KOTOPhIE HACTYMAIOT B PE3yJIbTaTe

1
COBCPUICHUA CACTIOK 9.

B cBoio ouepens, B crathe 1398 I'K ycraHOBIIEHO, 4YTO «JIHIO, KOTOPOE COBEPIIHIIO
HenmpaBOMepHbIe JeWCTBHS 10 OTHOIICHHIO K JPYromMy JIHIly, OO0sS3aHO BO3MECTHTh
MMYLIECTBEHHBIN Bpel, a B IPEAYCMOTPEHHBIX 3aKOHOM CIIy4asXx — TaKK€ M MOPAIBHBIN Bpen,
NpUYMHEHHBIC JeHCTBHEM Wik Oe3meiicTBueM». TakoBo o00miee OCHOBaHHE MeJTMKTHO#
OTBETCTBEHHOCTH. B u.(2) »3TOH cTarbu MNPeayCMOTPEHO, 4YTO Bped, NPUYHHEHHbIN
NMPABOMEPHBIMH JEHCTBUSAMH WU NPH OTCYTCTBHU BHHBI, MOJJICKUT BO3MEIIECHHIO TOJIBKO B
CIy4asix, TpsIMO TPEAyCMOTPEHHBIX 3aKoHOM. Cremyer oOpaTUTh BHHMMaHUE Ha TO, YTO €CJIH
CTpPOro ciienoBath mpaBwiaM cT. 1615, To Bpenx, MPUYUHEHHBIH MPAaBOMEPHBIMH JCHCTBHIMH, a
PaBHO U HETIPAaBOMCPHBLIMH, HO HC ABJIAIOIMIUMUCA CHCHKOﬁ, BO3MCIICHUIO HE MTOJIJICKUT.
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Urak, B ueM ke mpobOiema? OueBHAHO, yTO B €T.1615 HempaBmiIbHO ymOTpeOsieTcs MOHSATHE
HEMpaBOMEpHasl CIETKa», BMECTO KOTOPOTO CIIEJAO0BAI0 Obl yMOTPEOMTh MOHATHE <«IICHCTBUE,
OpUYUHUBIIEEe Bpea» (MOCKOIBKY Takoe JACHCTBHE MOXET ObITh Kak MHpPaBOMEPHBIM, TaK H
HernpaBoMepHbIM). B mosmaBckom Bapuante 'K crates 1615 maseiBaercst «Actul ilicity, u q.(1)
chopmynupoBana cienyronmm oopazom: «Actul ilicit este calificat drept act cauzator de prejudicii
conform legii statului unde s-a produs». 9Ty GopMyJIHPOBKY TakXe CIEAYET CYMTATh OMIHOOUHOMH,
MOTOMY 4TO B MOJIJAaBCKOM BapuaHTte ctaThu 195 cnenka mepeBesnena kak «act juridic civil» - o
ecTh, 10 BHyTpeHHe# oruke Komekca, «HenmpaBoMepHas ceka» J0/DKHA TePeBOANThCS Kak «act
juridic (civil) ilicit».

CrefyeT OTMETHTB, YTO TIEPEBO HA MOJIIABCKHI A3bIK MMOHATHS «CIEJIKa» OCYIIECTBUTH HEMIPOCTO.
IOpunuueckuii cnoBaps maet cieayromue Bapuanthl: CHEJIK/A orc. afacere, tranzactie; act;
operatie; (coenawenue) conventie, acord, contract”®, mpu 5TOM mOCIHeIHHE TpPH BapHaHTA
HCKJIFOYAIOTCS Cpasy, MOCKOJBKY «COTJIAIIEHHEM» MOKHO C OMNPEAEICHHON I0JIeH YBEPEHHOCTH
Ha3BaTh TOJILKO JIBY- HJIM MHOTOCTOPOHHIOIO CHeNKy. IlepBbie 1Ba CHHOHMMAa HMEIOT OTTEHOK
MPEANPUHUMATEIBCKOMN JESITEIIbHOCTH; Cle0BaTeNbHO, ynorpeonerHoe B ¢T. 195 'K BeipakeHmne
«act juridic civil» Bcé-taku MOKHO MPU3HATH COOTBETCTBYIOIIUM PYCCKOMY BapUAHTY «CICITIKa.

OnmHako BbIpakeHHe «act juridic» MOXKHO TepeBECTM W KaK «IOPUAMYCCKUN aKT» WIH
CIOPHIAMYECKOE IeHCTBHE», I CMBICI IPEUIOKEHHS PH STOM MEHSETCS KOPEHHBIM 00pasom™. 1o
BCEl BUAMMOCTH, UMEHHO HETOYHBIN MEpeBOJA CTajl MPUYMHOM TEPMUHOIOIMYECKHX OIIMOOK B
c1.1615 I'K. OTi ommOKH, BO3MOXHO, IMOKXYTCS MAIO3HAYMTEIHLHBIMU, OJHAKO OHU MPUBEIH K
tomy, uro B Kumre 5 I'K Her oO0mero mnpaBumja, peryJupyiomero BHeIOTOBOPHbIe
00513aTeJIbCTBA, 0CJI0KHEHHbIE HHOCTPAHHBIM 3JIEMEHTOM, a €CTh TOJIBKO HCKIIIOUEHUS U3 HETO.

Tak, cratest 1616 perynmpyer, eciiu CyJUTh 110 Ha3BaHHIO, OTBETCTBEHHOCTh 3a MIPUYMHEHUE Bpea
JMYHOCTH. JTa CTaThsl, KAK CTAHOBUTCS SICHO IPU IPOYTEHHH, COACPKHUT IPABHIO O TOM, YTO
TpeOOBaHUS O BO3MEILECHUU Bpeaa, NPUYMHEHHOI0 JIMYHOCTH CpPeICTBaMH MAacCOBOM
UH(pOpPMaLNHU, ONIPEEIISAIOTCS, 110 BBIOOPY MOTEPIEBILETO:

a) 110 HAMOHAJIBHOMY 3aKOHY ITOTEPIEBIIETO;

b) mo 3akoHy rocymapcTBa, Ha TEPPUTOPUH KOTOPOTO MMEET MECTO KUTEIHCTBA UIIK MECTO
HAXO0XICHUS MTOTEPIEBIIIHIA;

C) MO 3aKOHY rOCyIapcTBa, Ha TEPPUTOPHU KOTOPOIO MPOSBHIMCH MPHYMHUBIIME BPEI
MIOCJICICTBUS,

d) 1o 3akoHy rocymapcTBa, Ha TEPPUTOPUH KOTOPOTO UMEET MECTO )KUTEIHCTBA UIIK MECTO
HAXO0XICHUS IPUUNHUTENb BPEa.

Hanwuio HeCOOTBETCTBHE HA3BAHUS CTATHU €€ COJEPIKAHMIO — BPEJl JIMIHOCTH MOXKET PHUUHHATHCS
HE TOJILKO CPEJICTBAMH MacCOBOM MH(OpPMAIMH, HO U APYTUMH criocobaMu. B MoiiaBckoM TekcTe
— aHalormMyHas HeTOYyHOCTh. «Raspunderea pentru prejidicii cauzate personalitatii». Craemyer
JIOTIOJIHUTh HAa3BaHWE CTAaThbH, YTOYHHUTH, YTO PEYb HJAET HE CTOJBKO O Bpele, MPUINHAECMOM
JIMYHOCTH, CKOJIBKO O Tak Ha3biBaeMOM Au¢paManiu, WK pa3rialllcHHH OPOYAIUX CBEICHHIA.
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Cratps 1617 ompenenseT 0TBETCTBEHHOCTb 32 NMPOAYKTHI ¢ HeAOCTATKAMM. B cooTBeTCTBUU C
MOJIOKEHUSIMA 3TOW CTaThM, TpeOOBaHMS O BO3MELIEHWH BpeAa, NPUUYUHEHHOTO BCIEICTBHE
HE/I0CTATKOB MPOIYKTOB, ONPEACISIOTCS, M0 BEIOOPY MOTEPIEBLIETO MOTPEOUTENS:

a) MO0 3aKOHY TOCYJIapCTBa, Ha TEPPUTOPUU KOTOPOTO UMEET MECTO JKUTEIBCTBA MU MECTO
HaxO0XJICHUS TTOTEPIEBIITNH;

b) mo 3akoHy rocyaapcTBa, Ha TEPPUTOPHH KOTOPOTO MPHOOPETEH MPOIYKT, IPH YCIOBHUH,
YTO MPOU3BOJAUTENH WM MOCTABIIUK JOKAXKYT, UTO MPOAYKT MOCTYIHII HA PHIHOK TOTO
rocyjaapcTBa 0e3 ero corjacusl.

Otu TpeOoBaHUSA MOTYT ObITh IPEIBIBICHBI TOJBKO B CIIydae, €CIIU MPOILyKThl MpeaHa3HAUYEHbI s
JUYHOTO WJIK CEMEHHOT0 OTPEOIeHHS.

Xortenoch Obl ynoMsiHyTh 0 TOM, 4Tto Pecmybnmka MongoBa paruguiuponana KoHBeHIuio o
IIPaBOBOM MOMOILIX M MPABOBBIX OTHOUICHUSX IO TPaKIaHCKHUM, CEMEWHBIM U YTOJOBHBIM nenam?
ot 22.01.1993 r. B c¢1.42 101 KOHBEHIIMN yCTaHOBIECHO, YTO 0053aTEILCTBA O BO3MEIIICHUH BPE/a,
KpOME BBITEKAIOIINX W3 JOrOBOPOB M JAPYTHX IPAaBOMEPHBIX IEHCTBUHM, OINPENEISAIOTCA IO
3aKoHO/aTenbCcTBY JloroBapuBatomieiicss CTOpOHBI, Ha TEPPUTOPUU KOTOPOM HUMEJIO MECTO
JEUCTBUE MM MHOE OOCTOSATENBCTBO, IOCIYKUBIIEE OCHOBAHUEM JUIsl TPEOOBAaHUS O BO3MELICHUU
Bpena. Ecaum  npuumHuTENs BpeJa M MOTEPHNEBIIMH  ABIAIOTCS  IpakKJAaHaMu — OJHOMU
HoropapuBatomieiics CTOpOHBI, TNPUMEHSETCS 3aKOHOJATENbCTBO 3ToW JloroBapuBaromieiics
ctoponbl. Cyn Jlorosapusatomeiicss CTOpOHBI, HA TEPPUTOPUH KOTOPOH MMEIO MECTO NEHCTBHE
I UHOE OOCTOSTENBbCTBO, MOCITYKMBILEE OCHOBAHHMEM JUIsl TpeOOBaHMSI O BO3MEILEHUU Bpeja,
KOMIIETEHTEH paccMaTpuBaTh COOTBETCTBYIoHiee neno. [loTepreBmmili Takke MOXKET MPENbSBUTH
uck B cyae Jlorosapuatomieiics CTOpOHBI, HA TEPPUTOPUU KOTOPOM MMEET MECTO KUTEJIbCTBA
OTBETUHK.

Urak, noasenem utoru. Coxpeprxkamieecss B 'K PM perynupoBanue o0s3aTesIbCTB U3 MPUYUHEHUS
Bpella, OCJIOKHEHHBIX MHOCTPAHHBIM D3JIEMEHTOM, SBIISECTCA, HECOMHEHHO, IIaroM BIIEpel] IO
CPAaBHEHHUIO C CUTYyallMEH, UMEBIIEH MECTO 1O BCTYIUIEHHS B CHIIy HOBOrO I'pax1aHcKoro Kojekca —
yxke camo Hamumuue B 'K Kuuru 5 He moxer He panoBaTh. OJHAKO MPHU BCEM 3TOM IOJIOKEHUS
[IATO KHUIM, B YacCTHOCTU T€, KOTOPBIE KAacCalOTCsA JEIUKTHOM OTBETCTBEHHOCTH, COAEpXKar
MHOXECTBO HETOYHOCTEH, YacTb M3 KOTOPBIX — CJEACTBUE HEAKKypaTHOrO IIepeBoAa C
rOCYJJapCTBEHHOTO fA3bIKa Ha pycckuid. [IpHCyTCTBYIOT Takke OLIMOKHM TEXHMYECKOI'O XapakTepa,
KakK, HallpUMEP, HECOBIIAICHNE HAa3BaHUS CTATbU C €€ COICPKAHUEM.

OpHako Bce 3TO MOXKHO MCTIPABUTh — OyJIeM HaEsAThCs, 3aKOHOAATENb TaK M TOCTYITUT, IIPUHUMAsI
BO BHHMMAaHHE pACTYLIYI0 Ba)KHOCTb BEPHOTO M TOYHOIO pEryJMPOBaHHs O0s3aTENbCTB U3
NIPUYMHEHUS Bpeaa.
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