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DIFFERENT WAYS OF LEGAL REASONING - THE CASE OF LON FULLER

by
DR. DRAGANA CORIC*

Introduction

Lon Fuller (1902-1978) was educated at Stanford, but he taught contracts and jurisprudence at
Harvard. from 1939 to 1972 . The author of eight books’ and a lot of articles, he was one of the
leading legal philosophers of the 20th century. He was famous and because of conducting a long-
running dispute in the law journals with H.L.A. Hart on the merits of positivism in law®. Here he
took the anti-positivist position. In his major statement of legal philosophy, The Morality of Law
which was published in 1964 , he drew together and made systematic his statements against
positivism and argued for a limited form of natural law. This book was followed by fictitious legal
case, The Case of the Grudge Informer, that was less famous than the first one- the Case of the
Speluncean Explorers®.

Using legal reasoning as the start point , in the Case of the Speluncean Explorers Fuller wrote five
Supreme Court opinions on the case which explored the facts from the perspectives of quiet
different legal principles.

Although the case was a hypothetical one, there have been cases like it in the real life. In a case
United States v. Holmes, U. S. Circuit Court, from 1842 , the subject was the charge of murder on
the high seas. The attorney for the defense argued that if and when citizens are isolated and/or cut
off from the rest of society, the normal, conventional rules are not possible to apply. Citizens are
then in, as it were, a "state of nature” and their actions ought to be governed by "natural law,” and
the "law of self-preservation." * .Fuller “ borrowed” from this case, and another one, The Queen v.

* Assistant, The faculty of Law, University of Novi Sad, Serbia and Montenegro.

! Law in Quest of Itself, Foundation Press, 1940; Reason and Fiat in Case Law, American Book-Stratford Press, 1943;
Basic Contract Law, West Publishing Co., 1947, 2d ed. 1964; Problems of Jurisprudence, Foundation Press, 1949;
Human Purpose and Natural Law, Notre Dame Law School, 1958; The Morality of Law, Yale University Press, 1964,
rev. ed., 1969; Legal Fictions, Stanford University Press, 1967; and Anatomy of Law, Praeger, 1968, the source: Peter
Suber : The Case of the Speluncean Explorers: Nine New Opinions, Routledge, 1998, pg. 7-12

“peter Suber, ibid. , James Boyle: Legal Realism and the Social Contract: Fuller's Public Jurisprudence of Form,
Private Jurisprudence of Substance , Cornell Law Review Ne 371 ,1993

% Fuller, Lon L., "The Case of the Speluncean Explorers", Harvard Law Review, Vol.62, (1949): pp.616-645

* United States v. Holmes, U. S. Circuit Court, 1842 .Some 250 miles southeast of Cape Race, Newfoundland, the ship
struck an iceberg . Within an hour and half of being struck, the ship went down The crew then "went to work." The
mate Holmes ordered the crew "not to part man and wife, and not to throw any women overboard." Frank Askin was
one of the men who were supposed to be thrown overboard. He offered Holmes five sovereigns to spare his life until the
next morning, ", but Holmes did not accept that. Along with him two his sisters went overboard. But those efforts
could not save the ship. Several passengers who survived that night filed a complaint against the crew with
Philadephia's District Attorney. Holmes, who was the only crew member then in the city, was arrested and charged with
the murder of Frank Askin. Before trial the charge was reduced to voluntary manslaughter, after the grand jury refused
to indict Holmes for murder. The Female Seamen's Friend Society helped Holmes to hire David Paul Brown, the best
criminal lawyer in Philadelphia at the time. Brown argued that in situations of necessity, conventional law ceases to
operate and gives way instead to "natural law," i. e. "the law of self-preservation" and Brown argued "the law of self-
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Dudley & Stephens, some point such as: desperate situation of defendants, choosing victim by
lottery, cannibalism as the final state of desperation , public opinion that goes in favor of the
defendants, politically inspired prosecution and rather different opinions of judges that were
hearing the case; all that in order to create an imaginary story about profound ways of legal
reasoning.

But the case of Speluncean Explorers proves what powerfull weapon can law be , especially the
ways that someone interprets it. The story begins in 4299. with entering of four defendants and
Roger Whetmore into the interior of a limestone cavern located in the Central Plateau’. While they
were probing the remote inner reaches of the cave, a strong landslide shook the area. A barrage of
massive boulders blocked its only exit. After 20 days of their captivity, they contacted the rescue
team, wanting to know what are their chances to survive. Even speeding up the rescue efforts could
not help them, so they asked a very unusual question: would it be possible for them to survive if
they “consume the flesh of one of their number”®. , Roger Whetmore had been the first to propose
such a sacrifice. Eight days after the exchange with Whetmore, they finally laid bare the cave's exit.
Whetmore was dead, because the four, who became the defendants, killed him on the twenty-third
day of their captivity and - eaten him.

No one from the survivors wanted to hide what has happened inside the cave. Although at first
repelled by the idea, his colleagues acquiesced in Whetmore's proposal when they heard not so
good predictions of the medical experts. He was having a pair of dice with him, and suggested that
they can be used to determine the victim. Before the dice were cast, Whetmore declared that he
withdrew from the arrangement, as he had decided on reflection to wait for another week before
embracing an expedient so frightful and odious. The others charged him with a breach of faith and
proceeded to cast the dice’. When it came Whetmore's turn, the dice were cast for him by one of the
defendants, and he was asked to declare any objections he might have to the fairness of the throw.
He stated that he had no such objections. The throw went against him, and he was then put to death
and eaten by his companions®.

preservation" is no different and is just as compelling as the "law of self-defense.” Holmes was convicted and sentenced
to six months in jail and given a $20 fine. A Presidential pardon relieved him of the fine but he served his entire
sentence. Peter Suber, ibid.
® Facts according to Fuller, Lon L., "The Case of the Speluncean Explorers”, Harvard Law Review, Vol.62, (1949):
pp.616-645
j Fuller, Lon L., "The Case of the Speluncean Explorers”, Harvard Law Review, Vol.62, (1949): pp.616-645

Ibid.
® The similar situation was in the case The Queen v. Dudley & Stephens, 14 Q.B.D. 273, from 1884. The four seaman
just barely managed to get into their lifeboat, after their ship was smashed by a heavy wave. Sixteen hundred miles
away from the closest shore their only hope was to get on the main trade route and be picked up by another ship On the
nineteenth day, feeling more dead than alive, one of them ,Dudley, proposed that one of them, to be chosen by lots, be
killed for the rest to feed on. Brooks would not hear of it; Stephens was hesitant, and the idea was temporarily
abandoned. Dudley next tried to persuade Stephens. Parker evidently was the sickest, and he had no wife or children; it
only seemed fair, Dudley reasoned, that he be the one t be killed. Finally, Stephens agreed. For the next four days all
three, including Brooks who had objected to the Killing, fed on the young boy's body, even drinking his blood. They
were spoted on the twenty-fourth day after the accident.The jury on the case was not permitted to render a verdict, for
fear it would simply acquit the defendants, but was merely allowed to determine the facts. Nor did the trial judge render
a verdict. Instead by way of a highly unorthodox procedure, the case was brought before a five judge tribunal, presided
over by Lord Chief Justice Lord Coleridge, who gave the opinion for the court: guilty as charged. Peter Suber, ibid.
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At the trial, after the testimony had been concluded, the foreman of the jury inquired of the court
whether the jury might not find a special verdict, leaving it to the court to say whether on the facts
as found the defendants were guilty. After some discussion, both the Prosecutor and counsel for the
defendants indicated their acceptance of this procedure, and it was adopted by the court. In a special
verdict the jury found that if on these facts the defendants were guilty of the crime charged against
them, then they found the defendants guilty.

The case went to the Newgarth Supreme Court on appeal, before a five judges tribunal . They must
consider whether this sentence should be upheld or set aside. Each of them represented one way of
legal reasoning , regarding the very same facts about the case tat is before them. Some authors
described them as: “.. pompous formalist chief justice called Truepenny, a relentless positivist
called Keen, and an agonized and indecisive justice Tatting. .. and the most fully realised
characters, those whose opinions read as though they come from profound, if antithetical
convictions, are Justices Foster and Handy..”®. As a result ,one justice recused himself, the
remaining four Supreme Court justices reached a tie vote, 2-2. The Court explained, that, though the
Court Wl%s evenly divided, the conviction and sentence of the Court of General Instances were
affirmed.

Differences and profound ways of legal reasoning

Chief Justice of the Newgarth’s Supreme Court, whom Fuller called Truepenny, as it was
mentioned earlier, expressed really formalistic, positivistic** view of this case. His thinking is rather
logical and makes sence even to any non-lawyer person: Statute requires that the killing must be
punished, actually that * ... whoever willfully takes the life of another shall be punished by death."
The four defendants killed Whetmore, so they commited a crime. He concludes that they must be
punished, by sentencing them to death by hanging.

Literally reading and applying a statute expands the power of the Supreme Court because it means
the lower courts will have to follow him. In this situation, leading the statement of Chief Justice
Truepenny, we might have serious problem regarding the interpretation of the statutes. They are
ment to address to the courts, leaving no space or a little space for different application of the law.
Truepenny also mentioned “ the principle of executive clemency”, which is a way “to mitigate the
rigors of the law” But here, there aren’t such circumstances, so the justice can be accomplished
only by literal application of the law.

On the other hand, Justice Foster has different opinion'®. The enacted or positive law in any state,
including all of its statutes and precedents, is inapplicable to this case, though it is predicated on the

® James Boyle: Legal Realism and the Social Contract: Fuller's Public Jurisprudence of Form, Private Jurisprudence of
Substance , Cornell Law Review Ne 371 ,1993

0 Mark D. Harrison and Jeffrey K. Dorso:Does a Tie Go to Appellee or Appellant under CEQA? VEDANTA
SOCIETY OF SOUTHERN CALIFORNIA V. CALIFORNIA QUARTET, LTD

1 Interpreted as one-way projection of authority

2.Some think that he is Fuller himself, especially when it explains that law is not morality, but is intertwined with it;
Professor Frickey: THEORIES OF THE LEGISLATIVE PROCESS, some outlines for the classes of Legislation,
Spring 2004, available on http://www.boalt.org/outlines/Legislation/legislation_frickey 2004spr.doc
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possibility of men's coexistence in society. But if that coexistence does not exist, the only way to
handle with problem is using the so -called natural law.

Positive law has territorial limits, and they are known in every state. Foster argues that the murder
statute couldn’t be applied in this case, because the positive law does not apply in the cave. At this
point | cannot agree with his opinion, because, the territorial limits of applying the law go all the
way to the imaginary center of the Earth'®. For justice Foster it is enough that the tragic events of
this case were taken place a mile beyond the territorial Commonwealth. In his opinion, "state of
civil society” didn’t exist when they entered that cave, but simply a "state of nature". What these
men did was done in pursuance of an agreement accepted by all of them and first proposed by
Whetmore himself. This can even pardon them, for commiting this crime, because, even their minds
were in the state of nature.

But in second part, Foster changes his mind. He pretends that positive law does reach the explorers,
but he says that we must look to the intent of the statute in order to know if the men should be
punished. He holds that while a statute may plainly prohibit some conduct, if the situation is such
that the purpose of the law would be frustrated by punishing, then we shouldn’t punish the
defendants. Purpose of a statute is the reason for its creation. According to Foster, the initial
purpose of this act was to preserve life. But it is not important that much to respect the letter of the
law preserving the one’s life, but to preserve your own life. In order to that, it is possible to
disregard the purpose of the statute. Then, the application of itself isn’t any more obligatory. **
Also he thinks that every proposition of positive law, whether contained in a statute or a judicial
precedent, must be interpreted reasonably, in the light of its evident purpose'. Reasonable
interpretation, in both his opinions leads to only one solution a nd that is setting aside the present
conviction.

Justice Tatting is presenting the legal indeterminacy , that caused him to declare his withdrawal
from the decision of this case. In his opinion, those men should not be executed, because it is not
the purpose of the law. In fact the unique nature of the motivation for the killing, is something that
makes the whole process , including the prosecution of these men - useless. No statute, whatever its
language, should be applied in a way that contradicts its purpose®. Legislative intent, Tatting
argues, might not always be clear. There may be more than one purpose behind a statutory
provision, and those purposes may serve as a cause for dispute. Also, Judge Tatting claims the
purpose of the law is deterrence. According to law and economics, assuming everyone is a rational
thinking, as long as the costs are high enough, you can keep someone from doing something. If
deterrence is the sole purpose of the criminal statute, economic interpretation fits perfectly. But if
deterrence doesn’t serve its purpose here, we can add incapacitation, retribution and other theories
to justify criminal justice

Radomir Luki¢: Uvod u pravo, zavod za udzbenike | nastavna sredstva, Beograd, 1998.

4 Some authors conclude that justice’s claims , which are allowing the men to be executed for the murder, shall make
the executioner a murderer, who must be punished by death and so on.

S Fuller, Lon L., "The Case of the Speluncean Explorers”, Harvard Law Review, Vol.62, (1949)

1° But purpose can not be sometimes understood well, and that does not makes things easier, because, there is no sence
to apply something that you do not understand or you are afraid to interpret it in a wrong way.
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Tatting is equally unimpressed with Foster's social contract argument. His sharply expressed
disagreement with Foster’s opinion shows the “battle” between the positivism and natural-law
thinking. Precisely when, Tatting asks, did the explorers pass from the "state of civil society" into a
“state of nature".!” If the rule here comes from natural law, then how can the judges have any role in
deciding the case, especially when the law of contracts' is more fundamental than the law of
murder?

The reason for his indeterminacy is that he is "torn between sympathy for these men and a feeling
of abhorrence and disgust at the monstrous act they committed"'®. On the other side, it is very
absurd to put to death defendants, when their lives have been saved at the cost of the lives of ten
workmen, while they were trying to save those five. He finds “that almost every consideration that
bears on the decision of the case is counterbalanced by an opposing consideration leading in the
opposite direction”. Tatting thinks that it would be better not to indict them at all, having in mind all
the circumstances of the case.

The fourth judge Keen is also presenting the positivistic view of this case. According to his own
personal conscience, he would let the men go free . Application of a statute as it is written and
remaking it to meet his own wishes at the same time is not possible in this case. He doesn’t like
convicting the defendants, but he is obligated by office to ignore his personal interpretation
positivism. In fact, there could be nothing moral about a law. A law enacted by a legislature can be
evil and immoral, yet it creates the obligation of its application. Judges are here to act not regarding
their personal opinions but with respect to this positive law, no matter what it is really like.
"Though the principle of the supremacy of the legislature has been accepted in theory for centuries,
such is the tenacity of professional tradition and the force of fixed habits of thought that many of the
judiciary have still not accommodated themselves to the restricted role which the new order
imposes on them"?. Judge Keen is acting like he would like to see justice done, but that it must be
explicitly relevant in order to incorporate it into a case.

But the sole question before the Court, important for decision, is whether these defendants did,
within the meaning positive law, willfully take the life of Roger Whetmore .A hard decision is
never a popular decision .The decision is sometimes that hard to make because we aren’t satisfied
with the content of a law, especially when the case before us has something to do with morality as a
higher standard. Then we are between two opposite sides, two different solutions. law is wholly
distinct from morality; if we think the law is wrong, we should leave it alone anyways and let the
legislature fix its mistakes®’. Judges aren’t entitled to do that. The conclusion that finalizes the
efforts of this judge to act as legal Hercules is that the conviction should be affirmed.??

7 ibid.
'8 Regarding the contract between four defendants and Whetmore, before he changed his mind, which in a way, became
Ege irrevocable one and entitled the other to kill Whetmore.

Ibid.
2 Fyller, The Case of Speluncean Explorers......, pg.621.
2 professor Frickey: THEORIES OF THE LEGISLATIVE PROCESS, some outlines for the classes of Legislation,
Spring 2004, available on http://www.boalt.org/outlines/Legislation/legislation_frickey 2004spr.doc.
21t is a kind of decision that was made by justice Coleridge in the case The Queen v. Dudley & Stephen.s, because he
refused to recognize self-preservation as an all-justifying end. The harder case, the more the judge has a moral

obligation to look up the law and determine what is right. About “ legal Hercules “ wrote Ronald Dworkin in Taking
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The last judge Handy sees the law as a matter of practical politics, though "government is a human
affair” .» Handy’s realism might fit into pragmatism. He constantly flaunts the conventions of the
judicial role and delights in puncturing the constructs with which his earnest colleague Foster
attempts to defend a middle ground between raw politics on the one hand and formalism on the
other .Handy also stated that juries can very well ignore the instructions they are given. Their
personal opinions and values inevitably factor into the decision. Jurors are required to give a
decision on the totality of the case. The ultimate question of applying the law to the facts is one that
a jury has to make, at least in a criminal case. In a civil case a special verdict like this would have
been fine.

Acting like an arch-realist ,Handy admits that there are a few fundamental rules of the game that
must be accepted if the game is to go on at all. One of those rules in this case is paying attention on
public opinion. About ninety per cent expressed here f that the defendants should be pardoned or let
off with a kind of token punishment.?*. The realist judge will use public opinion if it helps, but
primarily the judge must use his/her own subjective perceptions. Sometimes it can be hard to look
at the case with different eyes. Sometimes the subjective perception of a judge is unconsciously
inspired by the public opinion. Especially when those defendants have already suffered more
torment and humiliation than most of the people would endure in a thousand years. His conclusion
that the defendants are innocent of the crime charged, and that the conviction and sentence should
be set aside, is expected.

After the Newgarth’s Supreme Courts’ opinions

Fuller's five Supreme Court justices tranquilly but rigorously show the complexity of the facts and
the flexibility of legal reasoning. The five opinions focused on different factual details and legal
precedents, and fit them into different background structures of legal and political principles. By
these means Fuller crystallized important conflicts of legal principles and illustrated the major
schools of legal philosophy in his day®.

What about the necessity defense, would it be enough to justify the defendants' killing of Roger
Whetmore ? Like a plea of self-defense, the necessity defense, if successful, relieves the defendant
of any and all guilt. But self-defense is circumscribed by a number of conditions. If those conditions
are not met, the defense cannot be sustained. A plea of self-defense is appropriate in those
circumstances where the defendant reasonably believed that it was necessary to take the action he
did in order to avert an immediate and direct threat against his person by another.

Rights Seriously ( Ronald Dvorkin: Sustina individualnih prava,Sluzbeni list SRJ, Beograd, i CID Podgorica, 2001,
p.141.

2% James Boyle: Legal Realism and the Social Contract: Fuller's Public Jurisprudence of Form, Private Jurisprudence of
Substance , Cornell Law Review Ne 371 ,1993

2 Throughout the trial and the preparations preceding in the case The Queen v. Dudley & Stephen.s , public sympathy
was almost entirely on the side of the "cannibals."Even Daniel Parker, eldest brother of the victim, forgave Dudley in
open court, and even shook hands with him.

“peter Suber in The Case of the Speluncean Explorers: Nine New Opinions, Routledge, 1998:

Anthony D'Amato, "The Speluncean Explorers —Further Proceedings," Stanford Law Review, 1980, vol. 32, pp. 467-
85 at p. 467; William N. Eskridge, Jr., "The Case of the Speluncean Explorers: Twentieth-Century Statutory
Interpretation in a Nutshell," George Washington Law Review, August 1993, vol. 61, no. 6, pp. 1731-53 at p. 1732
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Some authors tried to create even more solutions of this “hard case”. With the respect of
consistency and plausibility of those opinions, the number of opinions that could be reached is
enourmous®. At some points , the efforts of those authors were combined with obligation of not
inventing some new facts about the history of Newgarth, and to play within the four corners of the
playground that were inherited from Fuller.But the idea stayed the same- that each opinion has to
have a dominant orientation within jurisprudence.

It is important to mention that Peter Suber wrote nine different opinions, including those regarding
feminist, communitarian, economic, constructionist, postmodern theories of law, Anthony D'Amato
wrote three for the Stanford Law Review in 1980 (vol. 32),and Naomi Cahn, John Calmore,
Geoffrey Miller, Jeremy Paul, and Laura Stein wrote one apiece, from different legal and political
standpoints, for the George Washington Law Review in 1993 (vol. 61) Also ,there are new opinions
in Speluncean Explorers , put by Judges Coombs and Greene , which are reflecting feminist and
Critical Race Theory approaches.

Also , Alexander M. Sanders Jr. invented another case for the Supreme Court of Newgarth in his
article Newgarth Revisited: Mrs. Robinson’s Case?’.On this occasion, the issue is whether this
appellate court should uphold damages awarded to a comatose plaintiff (Mrs. Robinson) against a
supersonic train that slammed into her car, killing her husband and reducing her to a vegetative state
broken only once after a ten-year interval, when she became semi-conscious just long enough to
recite the facts of the case before witnesses. Each of the five judges represents one (or more)
jurisprudential traditions: Legal Formalism, Liberal Positivism, Law and Economics, Legal Realism
and Critical Legal Studies, and Natural Law (which gets the last word, incidentally).

At the end , we can only ask which of the contending legal philosophies is most acceptable, most
compelling, most persuasive. Each one of them is reasoned in its own way, but which is the best?
And not for the defendants, not for the judges or for the public oinon, but for the aim of the law
itself? From one point of view, they are all equally adequate just because they have strong
arguments to offer. On the other side, it is possible that they are just emerged from important moral,
legal, political, or philosophical traditions, and that is enough to give them the strength they need..

But, we can see that several opinions were not equally strong in their arguments or not equally
faithful to the law. Legal and ethical controversies are often, yet they are not all resolved by courts,
but by other branches of government, who are entitled to make that kind of decisions.Sometimes,
the decisions are reached on the basis of prevailing public opinion, which can be good basis,
though it can be manipulative. According to Fuller, this case contains “ a few modest truths”? about
the nature of law and government. It also shows that the possibilities for interpretation the very
same regulation are almost uncountable .That is something that produces the so-called “hard cases”,
who “would not be such if they could be satisfactorily resolved by simple methods™?°. Expecting
much of judicial reasoning is never enough to resolve the practical problems and that was really

% peter Suber, ibid.

2" South Carolina Law Review Ne 49, 1998, p . 407-461
%8 Fuller: The Case of Speluncean Explorers, in fine

% peter Suber, ibid.
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bothering judge Tatting®., while he was preoccupied with some theoretical problem, which are
impossible to be resolved at all .

Everything but conclusion

This case could be seen in the reflection of Fuller’s later definition of legal order as ” the diverse
vehicles by which freedom is effectively exercised in society”, and understanding lawyers as
“architects of social structure,” or else *“as creators and managers of the various forms of legal
order”. His five judges in The Case of Speluncean Explorers were acting like those lawyer, each
creating his view of the same legal order, but according to their own beliefs.** Problems that are
introduced here are very real, especially when it comes to realization of judicial decision-making.
Rules are impersonal; their simple application is not sometimes the only possible solution .”In such
circumstances, citizens and officials alike must be deemed entitled to make legitimate departures
from rules”®. That is what , in my opinion , did Fuller’s judges- they made that departure from
rules, but not all of them. One of them made the right decision, but it is up to readers to determine ,
which one is it, according to own perception and belief.

Reading a statute for its "plain meaning" became very popular in judicial circles nowadays. In a
way, it describes the authority of judges. This tendention can be really dangerous when it comes to
ignoring influence of one's values and past in making a lawfull decision( but is it always a fair
decision?).But "modest truths™ that Fuller has offered to us in his case of Speluncean explorers,
just showed us how little we exactly know about the law and its meaning." Any attempt to reconcile
two concepts that both deny and depend on each other are inherently instable™**. In this case, the
concepts that were the subjects of possible aproval , were formal and substantive justice. In theory,
those concepts are very different. But something called democratic society is always trying to
predict the possible conflicts. From this point of view we can conclude that the truth whether it is
"modest” or of some other kind, can never be contained in a single point of view, and that is the
main reason of importance of this fictitious case .

% Neil Duxbury : AMBITION AND ADJUDICATION , University of Toronto Law Journal - Volume XLVII, Number
1, Winter 1997

% The Principles of Social Order - Selected Essays of Lon L Fuller, Edited by Kenneth Winston, short review available
on http://www.hartpublishingusa

% Neil Duxbury, ibid.

% James Boyle, ibid.
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TERMINATION OF LABOR CONTRACTS AND UNFAIR
DISMISSAL UNDER TURKISH LABOR LAW

by
Dr. Levent AKIN®

I. INTRODUCTION

Because of the recent developments in Turkey mainly in the society and in the fields of economy
and technology, Turkish Labor Code no.1475 was no longer adequate to answer the new social
needs and working relations® It had contained many inflexible rules, therefore it was abolished, and
replaced with a new Labor Code, that complied with the rules of the International Labor
Organization (ILO) and the European Union (EU). The new Code was prepared by a commission
mostly consisting of academicians and during the drafting the commission considered doctrine,
judicial decisions as well as the views of social partners. The new Labor Code was put into effect in
Turkey on 10 June 2003.

The new Labor Code didn’t please the contractors. As a matter of fact, employers have cautioned
the government against triggering a new economic crisis by passing the code. In a joint declaration
private sector agencies termed the law as an outright election compromise and criticized lawmakers
for resorting to populism to attract votes in the upcoming election. Furthermore, almost all
employer organizations declared that the Labor Code and employment protection system regulated
by the Labor Code is a unilateral arrangement that will negatively affect the Turkish industry,
commercial life and productive economy. This code was criticized by the unions as well®. It was
called a “slavery code” by them. Despite the reactions, the Labor Code has been applied for about
one and half years. But just for today, there is not a big trouble on the economy. However a lot of
workers were dismissed just before the enacting of the legislation®. Some of them are employed
again during the period. But the others are still unemployed.

The concept of employment protection in Turkish Labor law has, to a limited extent, gained a legal
dimension through the new Labor Code. The dismissal process in the former Labor Code, which
can today still be applied in establishments that employ less than 30 workers, allows the employer
to terminate the contract of employment without showing any cause. For such a dismissal to be
effective it is only required that the appropriate compensation is paid and that the power of
dismissal has not been abused. Otherwise, the worker gains the right to compensation for bad faith
that is the say ““bad-faith compensation™.

In spite of this change, bad-faith compensation to this day has not been seen as providing enough
security for an employee, as it is extremely difficult to prove bad faith on the part of an employer.

* Assistant Professor, Ankara University Law Faculty.

The former Labor Code remained in effect between 1971 and 2003.
2 See below Table 4, 5.

3 See below Table 6.
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The Turkish State, seeing a need for employment protection in the working life of its citizens,
ratified the Convention no. 158 of the ILO, the 1994 Termination of Employment Convention and
undertook the appropriate legal reforms. This has resulted in Code no. 4773 of 2001, which
enshrined employment protection in law. However, subsequent developments together with
discussions between employers and employees have brought more radical rooted changes in the
organization of working life into the agenda. Such discussions have led to the passing of a new
Labor Code no. 4857, which incorporated a somewhat modified Code no. 4773. However, the scope
of employment protection is limited in this new Code.

Il. TERMINATION OF THE CONTRACT

Terminations of the Labor contracts are divided into three categories under Turkish Labor Law:
termination through a term of notice, just cause termination and unfair dismissal.

1. Termination through a term of notice
A. General

Before terminating an employment contract made for an indefinite period, a notice to the other party
must be served by the terminating party (Labor Code Article 17). According to the statutory rule,
employers must give a two week’s notice period (term of notice) to an employee who has been
employed for less than six months. Nevertheless, in accordance with the duration of employment,
this notice period is stated differently by the Labor Code. Where the length of employment has been
between six months and 1.5 years, the notice period must be four weeks. Moreover, the Labor Code
provides for a six week’s notice period for 1.5 years to 3 years service, an eight week’s notice
period for more than three years service to the employer. This type of unilateral termination is
possible only for open-ended Labor contracts in which the period is indefinite; that is, where the
duration of the employment is not pre-determined by the parties”.

These are minimum periods and may be increased by contracts between the parties®. The party, who
does not abide by the rule to serve notice, have to pay compensation covering the wages which
correspond to the term of notice. The employer may terminate the employment contract by paying
in advance the wages corresponding to the term of notice. This is called a notice pay.

In cases where employment contracts of employees who fall outside the scope of employment
protection rules have been ended by the abusive exercise of the right to terminate, the employee
have to be paid compensation amounting to three times the wages for the term of notice (Labor
Code Article 17/V1). For instance, a worker dismissed because of having filed a grievance against
the employer will be considered as having been abusively dismissed. This is called bad faith
compensation®. The Turkish Court of Cassation thought that bad-faith compensation was a special
type of notice compensation, so that when bad-faith compensation was to be paid, notice

*Y.9.HD. 26.4.2000, 2291/6305 (GUNAY, 2001, p.502).

> Siizek, 2002, 449. Celik, 2000, 174. Narmanhoglu, 1998, 294.

® Siizek, 2002, 459. Ekonomi, 1987, 188. Celik, 2000, 172. Narmanhoglu, 1998, 307. Nurhan SURAL, Labor Law,
Ankara 1993, p.25
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compensation could not be decided’. Until the new Code was enacted, such decisions were
criticized extensively®. But now, according to the new Labor Code, employers must pay this
compensation separately in such situations.

If the rule to give notice has not been observed either, the employee must pay an additional
compensation (notice pay).

When the employee wants to termination by notice, he has to abide only notice period. He doesn’t
need any reason for the termination. Nevertheless, employee has to work during the period.
Employer has to pay his wage during the term as well. At the end of the period, employee entitle to
severance pay. However, employer doesn’t obey this rules, the termination is also called unfair
dismissal. Today, the termination system is used on the workplace where working less than 30
employee. Whereas  the system was applied all workplaces until Code no: 4773.

B. Employment protection system
a. Restrictions In Regard To The Establishment

Whether or not one can benefit from employment protection system measures firstly depend on the
size of the establishment. The Code numbered 4773 took establishments employing 10 or more
people into its scope. This number is increased by the new Labor Code numbered 4857, which
became effective later than the former and amended its provisions regarding employment protection
system. Accordingly, an employee® who wished to benefit from employment protection provisions
had to be working in an establishment employing 30 workers or more.

In the reasoning the Labor Code submitted to the parliament by the government, it is expressed that
convention no. 158 recognizes the discretion of the countries on this issue. The relevant part is
cited: “In so far as necessary, measures may be taken by the competent authority or through the
appropriate machinery in a country, after consultation with the organizations of employers and
workers concerned, where such exist, to exclude from the application of this Convention or certain
provisions thereof categories of employed persons whose terms and conditions of employment are

"Y.9.HD. 29.3.2000, 900/4078. Y.9.HD. 8.3.2000, 51-2578 (i.Cevdet GUNAY, Serhli is Kanunu, Ankara 2001, p.730,
732).

8 Sarper SUZEK, is Hukuku, Ankara 2002, p.463. Nuri CELIK, is Hukuku Dersleri, istanbul 2000, p.177. Mnir
EKONOMI, 1s Hukuku, C.I, Ferdi is Hukuku, istanbul 1987, p.189. Kenan TUNCOMAG/Tankut CENTEL, Is
Hukukunun Esaslari, istanbul 1999, p.189. Unal NARMANLIOGLU, is Hukuku Ferdi Is iliskileri I, izmir 1998, p.313.
Hamdi MOLLAMAHMUTOGLU, Hizmet Sézlesmesi, Ankara 1985, p.261. Ercan AKYIGIT, Is Hukuku, Ankara
2002, p.165-166. Haluk Hadi SUMER, iIs Hukuku, Konya 2000, p.83. Haluk Hadi SUMER, iscinin Sendikal
Nedenlerle Feshe Karsi Korunmasi, Konya 1997, 127. Ercan AKYIGIT, Kidem Tazminati, Ankara 1999, p.338. Miinir
EKONOMI, IHU, isK.13, No.21. Oner EYRENCI, IHU.IsK.13, No.11.

® According to the Labor Act, a worker is any person working under a Labor contract (Article2/1). In addition a worker
also has to be a real person. But the Unions Act broadens the concept of worker. Apart from those employed under a
Labor contract, those working under three other types of contracts are also named as workers (SURAL, 1993, p.8):
persons who work in an establishment yielding physical services in accordance with a transportation contract, excluding
the vehicle owner, or persons who give a publisher the right to publish their written work according to a copyright
contract, and persons who receive partnership share for their physical or intellectual Labor according to a partnership
contract in an ordinary company which is not a corporated body, provided such contract is open to any other person
fulfilling the same conditions, are defined as an employee (Union Act Article2/11).
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governed by special arrangements which as a whole provide protection that is at least equivalent to
the protection afforded under the Convention.”

According to the doctrine this arrangement narrows the field of application for employment
protection provisions'. In other words, it defends the exclusion of small establishments. In Turkey,
60% of establishments employ fewer than 30 people'!. For this reason, employment protection
provisions are considered insufficient in countering unfair competition and irregular employment
practices, which are a continual cause of complaint.

Some scholars claim that this distinction between establishments made under the new Labor Code
may be annulled by the Turkish Constitutional Court.** They find support in the precedent where
Article 2 of Code no. 3417, that provided deductions for compulsory savings from employees in
establishments with over 10 workers, was annulled by the Constitutional Court on the basis of
discrimination in the status of the establishments®®.

b. The Individual Restrictions

The new Labor Code does not make any distinction between white or blue collar workers and
public or private sector workers™*. All workers who are included in Article 4 of the new Labor Code
are covered by the same legislation, as long as the employment relationship relies on a Labor
contract’®>. But employment protection provisions do not cater for all workers in workplaces
employing 30 or more workers™. In order to be covered by the provisions, a worker must be

19 Fevzi DEMIR, is Hukuku ve Uygulamasi, izmir 2003, p.84.

1| abor Statistics, Ministry of Labor and Social Security Republic of Turkey, Ankara 2003, p.136.

2 Devrim ULUCAN, Calisma Hakki ve Is Giivencesi, Prof.Dr. Umit Yasar Doganay’in Anisina Armagan, V.II,
istanbul 1992, p.30.

3 Decision of the Constitutional Court, 18.11.1998, 59/7 (0.J.31.1.2001, 24304).

4 See below Table 2.

5 According to the Turkish Labor Code Article 4 “The provisions of this Act shall not apply to the activities and
employment relationships mentioned below:

a) Sea and air transport activities, b) In establishments and enterprises employing a minimum of 50 employees (50
included) where agricultural and forestry work is carried out, ) Any construction work related to agriculture which falls
within the scope of family economy, d) In works and handicrafts performed in the home without any outside help by
members of the family or close relatives up to 3rd degree (3rd degree included), €) Domestic services, f) Apprentices,
without prejudice to the provisions on occupational health and safety, g) Sportsmen, h) Those undergoing rehabilitation,
I) Establishments employing three or fewer employees and falling within the definition given in Article 2 of the
Tradesmen and Small Handicrafts Act.

However, the following shall be subject to this Act: a) Loading and unloading operations to and from ships at ports and
landing stages, b) All ground activities related to air transport, c) Agricultural crafts and activities in workshops and
factories manufacturing implements, machinery and spare parts for use in agricultural operations, d) Construction work
in agricultural establishments, e) Work performed in parks and gardens open to the public or subsidiary to any
establishment, f) Work by sea-food producers whose activities are not covered by the Maritime Labor Act and not
deemed to be agricultural work.”

16 Amount of the workers were 10 or more in numbered 4773 Act which abolished by the new Labor Code. This rule
was also criticized by the doctrine (Polat SOYER, 158 Sayili ILO So6zlesmesi Cercevesinde Yapilmasi Gerekenler,
iktisadi, Sosyal ve Uluslararasi Hukuki Boyutu ile Iscinin Feshe Karsi Korunmasi, Is Hukukuna iliskin Sorunlar ve
Coziim Onerileri 2001 Yil Toplantisi, Istanbul 2002, p.274-275. Devrim ULUCAN, Is Giivencesinin Kapsami ve
Temel Kavramlar (a), Is Giivencesi Temel Kavramlar ve Uygulamadan Oneriler Semineri, Istanbul 2003, p.24.)
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employed for at least six months (Labor Code Article.18/I)". This is considered as a probation
period. Employment protection provisions are not applicable in terminations mentioned.

In calculating the six month period, there exist a number of situations in which the worker does not
work actually but is considered as a part of employment term. These are stated in Labor Code
(Article 66): time spent in mines, stone quarries or any other underground or underwater workplace
by workers in shafts or galleries or in descending into or on their way to and back from the actual
place of work; time spent in traveling when the employee is sent by the employer to another place
on business; time spent by the worker either at work or in a situation where he is ready for work at a
moment’s notice but is waiting for work to arise rather than actually engaged in work; time spent
occupied, though not engaged with the actual job, while traveling on business, or at the employer’s
house or place of work, or in any place connected with the employer; time set aside for nursing
mothers to feed their babies; with regard to places of employment far from centers of population,
such as highway and railway construction, maintenance or repair, in which substantial time is
required for transport to and from the establishment, the time required for such travel.

Periods spent in travel to and from the place of work where the transport is provided by the
employer as a social convenience are not considered part of the period of work. Therefore, such
periods are not counted as part of the six month period.

According to the Labor Code, the employer’s representative is any person acting in the
establishment on behalf of the employer and is the one who is in charge with the administration of
the work, the establishment as well as the enterprise’®. Some representatives of employers are
outside the scope of employment protection in establishments that fall within the scope of such
protection. Actually, such people are workers in that they work within the context of the
establishment’s activities, however owing to the nature of their employment, are counted as
employer representatives. According to the Labor Code, employer’s representative and his
assistants are authorized to manage the entire enterprise and they do not benefit from employment
protection provisions (Labor Code Article19, 21 and 25 together with Article 18/V). In addition to
the person, representatives of the employer who run the entire establishment and have the authority
to employ workers and terminate their contracts (i.e., human resources and personnel managers), do
not benefit from the provisions either.

Thus, an employer can easily terminate the employment of the staff closest to him. However,
additional employment protection provisions not currently in the Code may be brought in for such
personnel. Apart from this, other general provisions in the Labor Code outside those related to
employment protection are also applicable to the representatives of the employer. Therefore they
are not entirely without protection.

7y .9.HD. 8.7.2003, 12505/13186 (is Hukuku ve Sosyal Giivenlik Hukuku Dergisi, 2004/1, p.229-230).

8 Employer’s representatives are defined differently by Unions Code. According to this, any person authorized to
manage an entire enterprise or an establishment in the name of the person or corporation or non-corporate public bodies
considered to be an employer shall be considered to be an employer’s representatitive. So the employer’s representative
shall be considered to be an employer for the purposes of this Code. As a consequence of this rule, employers’
representatives could be members of the employer’s unions.
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c. Employment Protection Provisions

aa. Invalid reasons for termination of the employment contract

The greatest innovation that employment protection system introduced was the obligation of the
employer to provide a valid reason when terminating a worker’s employment. For a better
understanding of this part of the Code, examples of situations which do not provide a valid reason
are given. These are mainly: membership of a trade union or participation in union activity without
the employer’s permission; representing a union at the establishment; initiating legal action in the
judicial or administrative courts against the employer in pursuit of a right; discrimination because of
race, color, sex, marital status, pregnancy, birth, religion, political viewpoint, etc.; temporary
inability to work due to illness or accident.

The examples given are not exclusive and similar situations do not provide a legitimate reason for
dismissal either. In other words, a worker may not be dismissed for these and similar reasons
without paying compensation.

These arrangements are in compliance with the Termination of Employment Convention no: 158,
Article 5. According to the Convention; “the following, inter alia, shall not constitute valid for
termination: union membership or participation in union activities outside working hours or with
the consent of the employer, within working hours; seeking office as, or acting or having acted in
the capacity of a workers’ representative; the filing of a complaint or the participation in
proceedings against an employer involving alleged violation of laws or regulations or recourse to
competent administrative authorities; discrimination because of race, colour, sex, marital status,
family responsibilities, pregnancy, religion, political opinion, national extraction or social origin;
absence from work during maternity leave.”

bb. Valid reasons for termination of the employment contract

ILO Convention no: 158, which provides for the basis of some of the provisions of the new Labor
Code, brings a legal obligation for an employer to provide a valid reason for dismissal. According
to the Termination of Employment Convention Article 4: “The employment of a worker shall not be
terminated unless there is a valid reason for such termination connected with the capacity or
conduct of the worker or based on operational requirements of the undertaking, establishment or
service.”

In the new Labor Code there is also an obligation for employers to provide for a valid reason for
terminating employment. This obligation was not stated in the former Labor Code number 1475.
Thus, the employer was not under the legal obligation to provide and to prove a valid reason. Any
reason not abused was sufficient for terminating employment. But this method of termination has
been abolished by the new Labor Code and as previously mentioned, an employer must show a
valid reason.

There are two categories of valid reasons for termination: valid reasons relating to the worker’s
competence or behavior and valid reasons stemming from the needs of the service, establishment
and enterprise. Examples are given in the reasoning of the Code. However, characterization of a
valid reason remains to be seen through the opinions of the Court of Cassation.
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aaa. Valid reasons arising from the employee

Valid reasons arising from the employee constitute those situations in which an employer can not be
expected to continue the employment. This can be divided into two categories. The first category
arises from the incompetence of the worker, and the second from the worker’s behavior.

In the reasoning of the Code, examples of valid reasons arising from the worker’s incompetence are
given: being less productive than average, demonstrating a lower than expected performance,
insufficient attention to his work, being unable to do the work, inadequate ability to learn, frequent
illness, unsuitability for the job, reaching retirement age. The reasoning of the Code also gives
examples of valid reasons arising from the worker’s behavior: causing damages to the employer,
creating a damaging environment, annoying colleagues by continually requesting loans, inciting
colleagues against the employer, performing work inadequately or badly, making long telephone
calls, frequent lateness, incompatibility with work colleagues and, frequent arguments with
colleagues.

When the reasons given above are severe nature, employers entitle to dismiss without
compensation. In such cases, these reasons can be described as “just causes™ and the employer can
terminate employment with instant dismissal. This kind of termination is stated under Articles 24
and 25 for employees and employers respectively™.

bbb. Valid reasons arising from the needs of the service,the establishment and the enterprise itself

Valid reasons arising from the needs of the enterprise, the work place or the work itself can also be
divided into two groups: the first comprises external reasons, the second comprises internal reasons.

External reasons are reductions in sales, falling demand, energy problems, economic crises in the
country, stagnant markets, and falling export problems with raw materials. Internal reasons are new
working practices, reductions in scale, utilization of new technology, and disuse of certain working
processes.

ccc. Ultima-ratio principle

The new Labor Code considers the employer’s right to dismiss as a last resort. Even if a valid
reason arises, an employer is expected to be reluctant to resort to dismissal. If possible, the
employee must be given a different job appropriate to his or her qualifications®®. Consequently, the
employer should use the right to dismiss only if there is no other option. This is also plainly
mentioned in the reasoning of the Labor Code.

C. Procedure for the Termination

19 See below 11.2. )

2 Miinir EKONOMI, Hizmet Akdinin Feshi ve [s Giivencesi, Cimento Isveren Dergisi Ozel Eki, Mart 2003, p. 23. Nuri
CELIK, Is Giivencesi (a), Istanbul 2003, p.28. Oner EYRENCI, 4857 sayili Is Kanunu ile Getirilen Yeni Diizenlemeler,
Is Hukuku ve Sosyal Giivenlik Hukuku Dergisi, 2004/1, p.34. Savas TASKENT, s Sézlesmesinin Kurulmasi ve Sona
Ermesi, Yeni s Yasasi, 25-29 Temmuz 2003, p.120. Devrim ULUCAN, Is Giivencesi (b), Istanbul 2003, p.44.
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An employer who wants to dismiss an employee must inform him or her in writing (Labor Code
Article 19/1). Previously, the Court of Cassation had considered a dismissal not made in written
form to be valid®’. However, according to the new Code, unwritten dismissals are not acceptable.
The reason for this is that clear and definite reasons for dismissal must be given in this written
notice. Owing to this, written dismissals that state the reason for dismissal are compulsory?.
According to the statutory rule mentioned above, employers must give a notice period (term of
notice) to an employee for termination®®. The period of notice may be arranged differently in
employment contracts®®, since these periods are the minimum periods required by the Code and can
be increased through mutual agreement. If the contract of employment expressly states the period of
notice that the employee is entitled to receive, then at least that period must be given. If the
employment contract does not state any period of notice, then the notice stated in the Labor Code
has to be given.

If a worker is dismissed with notice and is asked to work until the expiry of that notice, then the
dismissal does not take effect until the notice expires. During this period, the employer must
provide a normal week’s pay independent from the working of his employee. Or, the employer may
make an advance payment (lump sum payment) and terminates the employment contract
immediately. At first sight, this may seem to be in favor of the employee because the employee still
receives his or her wages without working and now has time to seek a new job. But this situation
can also negatively affect the worker”. According to the previous decisions of the Court of the
Cassation, the employment contract will be deemed to have expired at the moment the advance
payment is paid and covered by the Social Insurance Association (SSK). However, the notice period
will not be taken into consideration in the calculation of the employee’s severance pay and the
employee will not be entitled to claim extra benefits, if any, for the notice period®. This opinion of
the Court of Cassation has been criticized on doctrinal grounds®’. On the contrary, if the employer
does not make an advance payment, the worker is entitled to claim extra benefits®®. These kinds of
benefits generally arise from collective contracts that are agreed upon with object of making
detailed provisions for the conclusion, tenor and termination of contracts of employment.

2 Y9HD. 20.10.1997, 13230/17815. Y.9.HD. 285.1985, 2971/5867 (TUHIS, Ocak, 1986, p.15-16),
YHGK..19.3.1986, 1984-9.555/1986-251 (YKD, Ocak 1988, p.11-12).

22 SUZEK, 2002, 612, 613. CELIK, 2003 (a), p.38. Nuri CELIK, Is Hukuku Dersleri (b), istanbul 2003, p.203. Kenan
TUNCOMAG/Tankut CENTEL, Is Hukukunun Esaslari, istanbul 2003, p.197. Ali GUZEL, Is Giivencesine iliskin
Temel ilke ve Egilimler Isiginda Yasa Tasarisinin Degerlendirilmesi, Tirk Is Hukukunda Giincel Sorunlar 2001
Toplantisi, Is Guvencesi Yasa Tasarisinin Degerlendirilmesi, Galatasaray Universitesi-istanbul Barosu Yayinlari,
istanbul 2001, p.37. ULUCAN, 2003 (b), p.73. TASKENT, 2003, p.116. EYRENCI, 2004, p.34. Can TUNCAY, is
Giivencesi Yasasl Neler Getiriyor, Cimento Isveren Dergisi, Ocak 2003, p.9. ULUCAN, 2003 (a), 42.

2 See above 11.1.a.

% SUZEK, 2002, 436. CELIK, 2003 (b), 175. NARMANLIOGLU, 1998, p.271. EKONOMI, 1987, 170. Y.9.HD.
9.5.2000, 2834/6715 (GUNAY, 2001, p.501).

% SURAL, 1993, p.24

% YHGK. 24.6.1983, 257/748. Y. 9.HD. 28.4.1997, 9-148/245 (Mustafa KILICOGLU, is Kanunu Serhi, Ankara 2002,
p.265).YHGK. 19.12.1982, 9-1220/132 (Devrim ULUCAN, IHU, IsK.No.18).

" Kemal OGUZMAN, Tiirk Borclar Kanunu ve Mevzuatina Gére Hizmet Akdinin Feshi, Istanbul 1955, p.200. Unal
NARMANLIOGLU, Tirk Hukukunda Kanundan Dogan Kidem Tazminati, istanbul 1973, p.151. EKONOMI, 1987,
p.177. SUZEK, 2002, p.444. CELIK, 2003 (b), p.179. Tankut CENTEL, Is Hukuku C.I, Bireysel Is Hukuku, Istanbul
1994, p.189. SUMER, 2000, p.84. AKYIGIT, 2002, p.162-163.

%Y.9.HD. 25.9.1995, 8979/27973 (KILICOGLU, 2002, p.271)
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If the employee leaves before the notice has expired, he terminates his own employment contracts
and is not considered dismissed, unless he leaves employment early with the employer’s agreement.

In the event that the employer does not pay wages during the notice term, the employer is liable to
pay notice compensation. This compensation is equal to the total wages® that must be paid during
the notice period®. These rules mentioned above were also regulated in the former Labor Code.
However, in the new Labor Code, in addition to these, the reason for dismissal must be plainly
explained (Article 19)%.

In situations where a dismissal arises from the worker’s behavior or productivity, it is required that
a defense has to be obtained from the worker®. If the employer does not obtain a defense from the
worker, this dismissal is then invalid®. This situation also appears under the Convention no: 158,
which states in Article 7: “The employment of a worker shall not be terminated for reasons related
to the worker’s conduct or performance before he is provided an opportunity to defend himself
against the allegations made, unless the employer cannot reasonably be expected to provide this
opportunity.” Nevertheless, when there is a just cause for a worker’s behavior, there is no need to
give a chance for defense®. This situation is criticized in the doctrine®. In the case of a worker’s
mental or physical incapacity, or in disagreements with colleagues or superiors or similar cases, a
defense is also not required®®.

A written notice of dismissal must be given to the worker in return for his or her signature obtained
on receipt. If the worker refuses to sign the notice of dismissal, this situation needs to be reported in
writing.

D. Appeal Against The Termination
When a reason for the termination of a worker’s contract can not be shown, or when the given

reason is considered invalid, legal action may be taken. Such action must be taken within one month
of dismissal. This one month period is a result of the concept under Convention no: 158 of a

# This wage also include fringe costs (meals, transportation, fuel pay, family, children and education allowances, etc.).
See below Table 3.

%0y 9.HD. 1.11.1999, 16223/16478 (GUNAY, 2001, p.483).

# According to the Article: “The notice of termination shall be given by the employer in written form involving the
reason for termination which must be specified in clear and precise terms...” (Article 19/1).

% According to the Article: “The employment of an employee engaged under a contract with an open-ended term shall
not be terminated for reason related to the worker’s conduct or performance before he is provided an opportunity to
defend himself against the allegations made...” (Article 19/2).

¥ EKONOMI, 2003, p.14. CELIK, 2003 (b), 204. TASKENT, 2003, p.122. ULUCAN, 2003 (b), p.75. EYRENCI,
2004/1, p.35. DEMIR, 2003, 133.

¥ According to the Article: “...The employer’s right to break the employment contract in accordance with Article 25/11
of the Labor Code is, however, resisted.” (Article 19/2).

¥ SUZEK, 2002, p.612. SOYER, 2002, p.293. GUZEL, 2001, p.35, 36.

*® TBMM, S. 893, 2. reasoning of the Articles.
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reasonable period of time (Article 8/3)*. The decision may be appealed to the Court of Cassation
(Labor Code Article 20/1)%.

The possibility of arbitration in the event of dismissal also exists. Since many cases are currently
being processed through the Labor courts, disputes may instead be taken to arbitration. This not
only reduces the work load on the courts, but also leads to speedier results. On issues other than
this, the Labor Code does not provide an opportunity for arbitration. For this reason, in the doctrine
some scholars take an opposing view that this can lead to problems in practice®’. However, there is
no provision preventing disputes arising from work agreements from being taken to private
arbitration. If this has not been done up to date, the reason has been because of obstruction from the
Court of Cassation. However, clear provisions in the new Labor Code appear to make it difficult for
the Court of Cassation to continue its former practice®. But general trial is principal and arbitration
is an exception. This provision of exception should be narrowly interpreted, as the trials carried on
in the specialized courts have a nature of protecting the employees.

Arbitration conditions may appear in employment contracts or in collective Labor agreements. The
arbitrator’s award is considered final and binding. The manner of contesting a dismissal from an
employer on the part of the worker under Convention no:158 is as follows: “A worker who
considers that his employment has been unjustifiably terminated shall be entitled to appeal against
that termination to an impartial body, such as a court, Labor tribunal, arbitration committee or an
arbitrator.”” The period of contest appears under Article 8/3: ““A worker may be deemed to have
waived his right to appeal against the termination of his employment if he has not exercised that
right within a reasonable period of time after termination.”

Convention no: 158 contains another provision on the subject of objections to dismissal in Article 9:
“The bodies referred to in the Articles of this Convention shall be empowered to examine the
reason given for termination and other circumstances relating to the case and to render a decision
on whether the termination was justified. In order for the worker not to have to bear alone the
burden of proving that the termination was not justified, the methods of implementation referred to
in Article 1 of this Convention shall provide for one or the other or both of the following
possibilities:

a) The burden of proving the existence of a valid reason for termination as defined in Article
4 of this Convention shall rest on the employer.

¥ Munir EKONOMI, Tiirkiye’de Iscinin Feshe Karsi Korunmasi Bakimindan 158 sayili ILO Sozlesmesi ve Yeni
Model Arayisi, Almanya’da ve Tirkiye’de Iscinin Feshe Karsi Korunmasi Semineri, Istanbul 1997, p.98. GUZEL,
2001, p.38.

% According to this Article: “The employee who alleges that no reason was given for the termination of his employment
contract or who considers that the reason shown were not valid to justify the termination shall be entitled to lodge an
appeal against that termination with the Labor court within one month of receiving the notice of termination...”.

¥ Fevzi SAHLANAN, 4857 sayili Yeni is Kanunu Degerlendirme Konferansi (a), 12-13 Temmuz 2003, p.87. Fevzi
SAHLANAN, Yeni Is Yasasi (b), 25-29 Haziran 2003, p.136-137. Omer EKMEKCI, Toplu Is Hukuku Bakimindan Is
Guvencesi Tasarisinin Degerlendirilmesi, Ttrk Is Hukukunda Guncel Sorunlar 2001 Toplantisi, is Glvencesi Yasa
Tasarisinin Degerlendirilmesi, Galatasaray Universitesi-istanbul Barosu Yayinlari, Istanbul 2001, p.60. EYRENCI,
2004, 36. GUZEL, 2001, 38.

0 SUZEK, 2002, p.613. CELIK, 2003, p.41. Baki KURU, Hukuk Muhakemeleri Usulii, C.V1, istanbul 2001, p.5951.
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b) The bodies referred to in Article 8 of this Convention shall be empowered to reach a
conclusion on the reason for termination, having regard to the evidence provided by the
parties and according to those procedures provided for by national law and practice.”

The new Labor Code has introduced provisions as regards to contesting an employer’s dismissal
notice in parallel with the above mentioned provisions. According to the Code, after an objection
the decision will be made by a court. The burden of proof regarding the validity of the reason for
dismissal belongs to the employer. However, if the worker claims that dismissal was on the basis of
a different reason than the one given, he or she is obliged to prove it (Labor Code Article 20/11).
The fact that the employer carries the burden of proof is in accordance with the Convention no: 158
and is acceptable to workers.** For, proof is a heavy burden. However, under Turkish law judges
have wide discretion in the area of proof,* a situation that eases the issue with regard to proof.
Under Convention no:158, notices of dismissal need to be investigated by judges or courts.
According to Article 9, “In case of termination stated to be for reasons based on the operational
requirements of the undertaking, establishment or service, the bodies referred to in Article 8 of this
convention shall be empowered to determine whether the termination was indeed for these reasons,
but the extent to which they shall also be empowered to decide whether these reasons are sufficient
to justify that termination shall be determined by the methods of implementation referred to in
Article 1 of this Convention.”

This refers to dismissal arising from the need of the service, the establishment and enterprise. It is
stated that courts are empowered to investigate these reasons. The provisions of Turkish Labor
Code are parallel. Moreover, in Turkish law the situations in which courts are to investigate reasons
are not limited to dismissal for service, establishment and enterprise. Reasons deriving from a
worker’s competence and behavior are also subject to investigation.

These cases must be settled within two months. Where decisions are appealed, the high courts must
give their decision within one month. However, these periods are extremely short for the Turkish
judicial system. For this reason, it is difficult to put them into practice®.

There is no practical procedure for solving disputes through arbitration under the Labor Code. A
regulation on this subject is currently being prepared, but has not yet been completed. To date, no
dispute has been resolved through arbitration.

E. Effects of the Termination

a. Reinstatement of the worker

Reinstatement is expressed under Article 10 of Convention no:158 as “If the bodies referred to in
Article 8 of this Convention find that termination is unjustified and if they are not empowered or do

* SUZEK, 2002, p.613.
2 CELIK, 2003, p.43.
* EKONOMI, 1997, p.98. GUZEL, 2001, p.39. SUZEK, 2002, p.613. CELIK, 2003, p.43.
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not find it practical, in accordance with national law and practice, to declare the termination
invalid and/or order or propose reinstatement of the worker...”

Similarly, under Article 10 of the new Labor Code, workers dismissed without a valid reason may
be reinstated by the courts. Reinstatement is also possible after such a decision by the arbitrator.

A worker who wishes to benefit from reinstatement and who thinks they were dismissed without a
valid reason may apply to the courts or arbitration. Following a decision for reinstatement they must
then apply to the employer. The employer is required to reinstate the worker within one month
(Labor Code Atrticle 21/1).

For a dismissal to be considered invalid would be to continue as if it had never happened. Here,
considering the termination of contract invalid would have different effects according to whether or
not the worker has started work*. If the employer accepts the reinstatement, the agreement
continues as if no termination had happened. If, on the other hand, despite a reinstatement decision
on the part of an arbitrator or court, the worker has not restarted his employment, the contract is not
in effect. Such a situation gives rise to eligibility for compensation.

For a worker to start working again, he or she must apply to the employer within 10 days of the
arbitration award or court’s decision (Article 21/V). If no application is made, then the termination
becomes valid* and the worker may not apply for the compensations described below.

b. Compensations and payments

A worker dismissed by an employer may return to his or her place of work if reinstated on the basis
of a decision by an arbitrator or by a court. However, the employer is not required to take back the
reinstated worker. The employer has a choice in this matter, as this may disrupt the peace of the
establishment. However, the employer in such a situation must pay certain compensations.
According to the Termination of Employment Convention “... they shall be empowered to order
payment of adequate or such other relief as may be deemed appropriate.” (Article 10).

Compensation payable to workers who have not begun working again despite being reinstated can
be divided into three groups: The first is a compensation equivalent to between 4 and 8 months
worth of salary. In other words, an employer who does not reinstate the worker must pay
compensation of 4, 5, 6, 7 or 8 months salary (Labor Code Article 21/1)*. This amount in the
previous “code project” varied between 6 months and one year. However, this has been reduced in

* SUZEK, 2002, p.614.

* EYRENCI, 2004, p.37. SAHLANAN, 2003 (b), p.90. Savas TASKENT, is Giivencesi ve Yeni Yasal Diizenleme,
Ankara 2002, p.50. TASKENT, 2003, 128.

* According to the Article “If the court or the arbitrator concludes that the termination is unjustified because no valid
reason has been given or the alleged reason is invalid, the employer must reinstate the employee in work within one
month. If, upon the application of the employee, the employer does not reinstate him in work, compensation to be not
less then the employee’s four months’ wages and not more then his eight months’ wages shall be paid to him by the
employer.”
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the new Labor Code*’. The amount is in the discretion of the court or arbitrator. In practice, it
appears that an 8 month compensation (the maximum amount) is normally awarded.

The second compensation that a worker can apply for is “paid notice”. According to the Labor
Code, a worker who is not taken back must receive pay in lieu of notice (Labor Code Article 21/V).
However, if this compensation has been paid during the period of termination, it may not be paid
again. According to Convention no:158, this compensation is thus: “A worker whose employment is
to be terminated shall be entitled to a reasonable period of notice, or compensation in lieu thereof,
unless he is guilty of serious misconduct, that is, misconduct of such a nature that it would be
unreasonable to require the employer to continue his employment during the notice period.”
(Article 11).

The third payment that can be awarded to a worker who has not restarted work despite
reinstatement is a “severance pay”. The reason for this relies on the fact that the worker can not
continue his employment as a result of the employer’s choice. On the other hand, to be entitled to a
severance pay, a worker must have been working for at least one year*® (Former Labor Code Article
14)*. If severance pay has been paid during the termination, it can not be paid again. A worker’s
right to severance allowance is covered under Convention no:158: “A worker whose employment
has been terminated shall be entitled, in accordance with national law and practice to a severance
allowance or other separation benefit, the amount of which shall be based inter alia on length of
service and the level of wages, and paid directly by the employer or by a fund constituted by
employers’ contributions.”

Another form of payment is also brought by the new Labor Code. This payment arises from the fact
that a worker who is taking legal action may not find another employment during this period.
According to the Labor Code, if a worker taking legal action does not work during this period, he
will receive his salary. However, this payment is limited to a period of four months (Labor Code
Article 21/111)®. In the event of the case lasting for more than four months, only four months salary
will be paid to the worker. This procedure has been criticized in the doctrine, because cases in
Turkish law system take a long time, usually more than four months, to be resolved®'. A worker’s
right to receive this payment does not depend on the worker having begun work again or not.
Whether or not the worker has begun work, he may claim this payment. This is clearly explained
under the mentioned Article.

In order to benefit from the right to compensation, a worker must apply to the employer within 10
days of the arbitrator’s or court’s decision (Labor Code Article 21/V). An employer who does not

47 In regard to other countries, see Giilsevil ALPAGUT, Karsilastirmali Hukukta Isginin Feshe Karsi Korunmasi,
iktisadi, Sosyal ve Uluslararasi Hukuki Boyutu ile iscinin Feshe Karsi Korunmasi, Is Hukukuna iliskin Sorunlar ve
Coziim Onerileri 2001 Y1l Toplantisi, Istanbul 2002, p.100-103.

*8 See below Table 1.

*° Article 14 of the former Labor Code is still in force.

% According to this Article: “The employee shall be paid up to four months’ total of his wages and other entitlements
for the time he is not reinstated in work until the finalization of the court’s verdict...”

51 GUZEL, 2001, p.42. SUZEK, 2002, p.614-615. TASKENT, 2002, 47-48. ULUCAN, 2003 (b), p.35. EYRENCI,
2004, p.37. Y.9.HD. 11.9.2003, 14994/14267 (is Hukuku ve Sosyal Guivenlik Hukuku Dergisi, 2004/1, p. 224-226).
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return the worker to work within one month of this application is assumed to have chosen to pay
compensation.

c¢. Unemployment benefit

A worker who has not returned to work after a case for wrongful dismissal is not limited to applying
for the options outlined above. Other than these, another important issue that arises from the
termination of contract is the unemployment insurance. According to the Termination of
Employment Convention Article 12/1-b: ““A worker whose employment has been terminated shall
be entitled, in accordance with national law and practice, to benefits from unemployment insurance
or assistance or other forms of social security, such as old-age or invalid benefits, under the normal
conditions to which such benefits are subject;”

Under Turkish Labor law, a worker dismissed without a valid reason may benefit from
unemployment payment. However, for this to take place a number of conditions must be fulfilled:
First of all worker who wishes to receive unemployment payment must have worked for at least 600
days in the three years prior to the termination of contract, and have paid unemployment benefit
contributions. In addition to this, the worker must have worked for 120 days continuously prior to
dismissal with full payment of contributions (Code number 4447 Article 51).

Unemployment rate was % 9.3 at the end of 2004 in Turkey. Today there are almost 2.4
unemployed®, %16 of which were dismissed®. Only 70.000 unemployed persons could take
unemployment benefit in 2004. Unfortunately rest of them couldn’t take it>*.

Turkey’s unemployment rate is expected to reach to %11.2 in 2005. This rate will be lower than
that of Poland and Slovakia. In 2009, the unemployment rate of Turkey is expected to fall to %9.5.
However, all OECD members with the exception of Poland and Slovakia will still have
unemployment rates lower than that of Turkey. In the same year, the unemployment rate is expected
to be %6 on average for the industrialized countries and %7.7 percent on average for EU member
countries.

F. Collective dismissals

This kind of dismissal was not regulated by the former Labor Code. That’s why thousands of
workers unfair dismissed in last 2 years carrying on economic crisis couldn’t use the protection
provided by the collective dismissals system. But now, this system is used strictly.

According to the new Labor Code, when the employer contemplates collective terminations for
reasons of an economic, technological, structural or similar nature necessitated by the requirements
of the enterprise, the establishment or activity, he shall provide the union representatives the

>2 See below Table 7.
> www.DIE.org
> www.Isguc.org
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relevant regional directorate of Labor and the Turkish Employment Organization with written
information at least 30 days prior to the intended lay-off (Article 30).

A collective dismissal occurs when, in establishments employing between 20 and 100 employees, a
minimum of 10 employees; and in establishments employing between 101 and 300 employees, a
minimum of 10 percent of employees; and in establishments employing 301 and more workers, a
minimum of 30 employees, are to be terminated in accordance with Article 17°° on the same date or
at different dates within one month.

The said written communication shall include the reason for the contemplated lay-off, the number
and groups to be affected by the lay-off as well as the length of time the procedure of terminations
is likely to take.

Consultations with union representatives to take place after the said notification shall deal with
measures to be taken to avert or to reduce the terminations as well as measures to mitigate or
minimize their adverse effects on the workers concerned. A document showing that the said
consultations have been held shall be drawn up at the end of the meeting.

Notices of termination shall take effect 30 days after the notification of the regional directorate of
Labor concerning the intended lay-offs.

In the event of closing the entire establishment which involves a definite and permanent stoppage of
activities, the employer shall notify, at least 30 days prior to the intended closure, only the regional
directorate of Labor and Turkish Employment Organization and shall post the relevant
announcement at the establishment.

If in seasonal and campaign work layoffs are carried out in conjunction with the nature of such
work, provisions on collective dismissals shall not apply.

The employer shall not apply the provisions on collective dismissals to evade and prevent the
application of employment protection regulations (Articles 18, 19, 20 21). Otherwise the employee
may file suit under these Articles. This kind of dismissal is supposed unfair dismissal in that
situation.

2. Just Cause Termination

Parties of the Labor contract must have just causes which are taken place in Labor Code for the

termination. On the contrary the termination is unfair dismissal.

A. Just causes for employee

> This Article is regulating termination through a term of notice. See above I1. 1. A,
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According to the Turkish Labor Code, the employee is entitled to break the contract, whether for a
definite or an indefinite period, before its expiry or without having to observe the specified notice
periods, in the following cases (Article 24).

I. For reasons of health

a) If the performance of the work stipulated in the contract endangers the employee's health or life
for a reason which it was impossible to foresee at the time the contract was concluded,;

b) If the employer, his representative or another employee who is constantly near the employee and
with whom he is in direct contact is suffering from an infecting disease or from a disease
incompatible with the performance of his duties.

Il. For immoral, dishonorable or malicious conduct or other similar behavior

a) If, when the contract was concluded, the employer misled the employee by stating the conditions
of work incorrectly or by giving him false information or by making false statements concerning
any essential point of the contract;

b) If the employer is guilty of any speech or action constituting an offence against the honor or
reputation of the employee or a member of the employee's family, or if he harasses the employee
sexually;

c) If the employer assaults or threatens the employee or a member of his family to commit an illegal
action, or commits an offence against the employee or a member of his family which is punishable
with imprisonment, or levels serious and groundless accusations against the employee in matters
affecting his honor;

d) If, in cases where the employee was sexually harassed by another employee or by third persons
in the establishment, adequate measures were not taken although the employer was informed of
such conduct;

e) If the employer fails to make out a wages account or to pay wages in conformity with the Labor
Act and the terms of the contract;

f) If, in cases where wages have been fixed at a piece or task rate, the employer assigns the
employee fewer pieces or a smaller task than was stipulated and fails to make good this deficit by
assigning him extra work on another day, or if he fails to implement the conditions of employment.

I1l. Force majeure

Force majeure necessitating the suspension of work for more than one week in the establishment
where the employee is working.”
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B. Just causes for employer

According to the Turkish Labor Code the employer may break the contract, whether for a definite
or indefinite period, before its expiry or without having to comply with the prescribed notice
periods, in the following cases (Article 25).

I. For reasons of health

a) If the employee has contacted a disease or suffered an injury owing to his own deliberate act,
loose living or drunkenness, and as a result is absent for three successive days or for more than five
working days in any month.

b) If the Health Committee has determined that the suffering is incurable and working in the
establishment shall be harmful.

In cases of illness or accident which are not attributable to the employee's fault and which are due to
reasons outside those set forth in (a) above and in cases of pregnancy or confinement, the employer
is entitled to terminate the contract if recovery from the illness or injury continues for more than six
weeks beyond the notice periods set forth in Article 17. In cases of pregnancy or confinement, the
period mentioned above shall begin at the end of the period stipulated in Article 74. No wages are
to be paid for the period during which the employee fails to report to work due to the suspension of
his contract.

I1. For immoral, dishonorable or malicious conduct or other similar behavior

a) If, when the contract was concluded, the employee misled the employer by falsely claiming to
possess qualifications or to satisfy requirements which constitute an essential feature of the contract,
or by giving false information or making false statements;

b) If the employee is guilty of any speech or action constituting an offence against the honor or
dignity of the employer or a member of his family, or levels groundless accusations against the
employer in matters affecting the latter's honor or dignity;

c) If the employee sexually harasses another employee of the employer;

d) If the employee assaults or threatens the employer, a member of his family or a fellow employee,
or if he violates the provisions of Article 84;

e) If the employee commits a dishonest act against the employer, such as a breach of trust, theft or
disclosure of the employer's trade secrets;

f) If the employee commits an offence on the premises of the undertaking which is punishable with
seven days' or more imprisonment without probation;
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g) If, without the employer's permission or a good reason, the employee is absent from work for two
consecutive days, or twice in one month on the working day following a rest day or on three
working days in a month;

h) If the employee refuses, after being warned, to perform his duties;

i) If either willfully or through gross negligence the employee imperils safety or damages
machinery, equipment or other Articles or materials in his care, whether these are the employer's
property or not, and the damage cannot be offset by his thirty days' pay.

I11. Force majeur

Force majeure preventing the employee from performing his duties for more than one week. For
example, the worker has gone to his village for his annual leave and now he is unable to return due
to a very heavy snow or earthquake or fire or loss of a close relative in an accident or a severe
iliness of his children. The employer has to pay the worker half wage for each day up to one week
following which he can terminate the Labor contract (Article 40).

IV. If due to the employee's being taken into custody or due to his arrest, his absence from work
exceeds the notice period indicated in Article 17.

C. Procedure for the just cause termination

The right to break the employment contract for the immoral, dishonorable or malicious behavior of
the other party may not be exercised after six working days of knowing the facts, and in any event
after one year following the commission of the act, has elapsed. The "one year" statutory limitation
shall not be applicable, however, if the employee has extracted material gains from the act
concerned (Article 26/1).

D. Results of the just cause termination

When the employee is dismissed according to Article 25/1 (health reasons), Article 25/111 (force
majeure) or Article 25/1V, he will be entitled to severance pay. Only if the worker is dismissed
according to Article 25/11 (immoral, dishonorable or malicious conduct or other similar behavior by
the employee), will he not be entitled to severance pay.

If the Labor contract is terminated by the worker according to the any just cause, he will be entitled
to severance pay too. But employees must have been working for at least 1 year.

The employee or employer who has terminated the contract for any of the reasons mentioned above

within the period indicated in the above subsection is entitled to claim material and moral
compensation from the other party.
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During the term of notice the employer must grant the employee the permission to seek new
employment within working hours without any deduction from his wage. The time devoted to this
purpose should not be less than two hours daily and if the employee so requests such hours may be
added together and taken at one time. But if the employee wishes to take these hours at one time, he
must do so on the days immediately preceding the day on which his employment ceases and must
inform the employer in advance (Article 27).

If the employer does not grant the permission to seek new employment or allows less time than that
stipulated under this Article, he must pay the employee the wages corresponding to the time to
which he was entitled. If the employer makes the employee work during the time to be allowed for
seeking new employment, he must compensate the employee twice the amount of wages he is
entitled to even for no work during the time which should be allowed for seeking new employment.
The employer must furnish the employee leaving employment with a certificate stating the nature
and duration of employment. The employee who suffers a loss or the new employer who has
recruited him may claim compensation from the previous employer for the latter's failure to furnish
the certificate on due time or for the incorrect information contained in the certificate. Such
certificate is exempt from taxes and fees.

3. Unfair Dismissal

Termination with or without notice could be assumed unfair dismissal by the Turkish courts in
Turkish law. Specially, if the employer cannot prove a valid reason or just cause mentioned above™
for dismissal, it is consider as unfair. Furthermore, in the situation where parties don’t obey the
notice period, termination will be also unfair.

The employee may file a lawsuit according to employment protection rules regulated under articles
18,19, 20 and 21 of Labor Code by claiming that the termination was not in conformity with the
subsections cited above®’. This kind of dismissal is supposed unfair dismissal in that situation as
well.

Results of the unfair dismissal are different for each party. When a workman terminates the contract
unfairly, he doesn’t take any compensation and payment. On the contrary, he must give a notice
payment to his employer if he terminates the contract without giving any notice. But the employee
is unfair dismissed; he can claim for severance pay, notice payment as well as material-moral
compensation.

Unfair dismissal causes different results for the fixed term contract. Actually the employer
terminates to the contract unfairly, employee may entitle to the rest of the wage. However when the
contract is terminated to the same way by the employee, employer may demand a compensation.
The compensation recovers damages that arise from the rest of the contract term. For example,
employer may not have found any substitute employee for the rest of the period.

%6 See above 11.1.B.c.bb.aaa.
5" See above 11.1.B.c.bb.aaa

EASTERN EUROPEAN COMMUNITY LAW JOURNAL, VOLUME 2, ISSUE 2 (APRIL 2005) 27



Eastern European Community Law Journal

Volume 2, Issue 2 (April 2005)

When the worker is dismissed according to Article 17 (termination through a term of notice), or
Article 25/1 (health reasons), or 25/111 (force majeure), he will be entitled to severance compens-
ation. Only if the worker is dismissed according to Article 25/11 (immoral or dishonorable conduct
or similar behavior by the worker), will he not be entitled to severance compensation. For this
reason and the fact that it is up to the worker to prove the existence of bad-faith in abusive
dismissals, some employers, whatever the real cause for dismissal is, tend to state one of the cases
listed under Article 25/11 as the reason for dismissal. The worker will, in most cases, refrain from
applying to the courts not only because of the expense and the time involved, but also because other
workers, due to the lack of job security, do not want to stand witness against the employer. These
factors make it very difficult for the worker to prove the real grounds of the dismissal. For the same
reasons, the efforts to build up a case study based on quantitative estimates will be fruitless and/or
mainly misleading. New employment protection system could have reduced this problem. But it
was not able to get rid of completely.

SUMMARY

Because of the recent developments in Turkey mainly in the society and in the fields of economy
and technology, Turkish Labor Code no.1475 was no longer adequate to answer the new social
needs and working relations. It had contained many inflexible rules, therefore it was abolished, and
replaced with a new Labor Code, that complied with the rules of the International Labor
Organization (ILO) and the European Union (EU).

The new Labor Code didn’t please the contractors. As a matter of fact, employers have cautioned
the government against triggering a new economic crisis by passing the code. In a joint declaration
private sector agencies termed the law as an outright election compromise and criticized lawmakers
for resorting to populism to attract votes in the upcoming election.

The concept of employment protection in Turkish labour law has, to a limited extent, gained a legal
dimension through the new Labour Code. The dismissal process in the former Labour Code, which
is still applied today in small places of employment, allows an employer to terminate a contract of
employment without showing any cause. For such a dismissal to be effective requires only that the
appropriate compensation is paid and that the power of dismissal has not been abused. Otherwise,
the worker gains the right to compensation for bad faith. This compensation has to this day not been
regarded as providing security for an employee, as it is extremely difficult to prove bad faith on the
part of an employer. The Turkish State, noticing a need for employment protection in the working
life of its citizens, ratified the Convention no. 158 of the International Labour Organisation, the
1994 Termination of Employment Convention, and undertook the appropriate legal reforms. This
resulted in Turkish Code number 4773 of 2001 which enshrined employment protection in law.

However, subsequent developments together with discussions between employers and employees
brought more deep rooted changes in the organisation of working life onto the agenda. This led to
the passing of a new Labour Code which incorporated a somewhat modified Code number 4773.
The new Labour Code, numbered 4857, came into force in June 2003 and contains detailed rules of
employment protection and unfair dismissal.
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TABLE 1

DISTRIBUTION OF SENIORITIES BY END OF 2001 (%)

Industry 0-1 1 2 3 4 5 6-10 11-15 16-20 21-25 26+ Total workers
Wood 84 51 76 86 116 75224 153 107 25 0.3 100
Glasswork 38 27 21 28 20 41350 179 231 6.0 05 100

Cement 34 32 53 52 79 82251 165 162 80 1.0 100

Leather 15383 73 45 60 25343 150 15 48 05 100

Pharmaceuticals 14.0 14.1 82 129 7.8 7.8 195 9.1 4.2 1.8 0.6 100
Construction 324 140 11.7 10.3 6.2 5994 53 2.7 1.3 0.8 100

Paper 100 39 45 51 70 9.7 29.1 117 142 47 0.1 100
Chemicals 70 58 36 40 61 53239 136 150 131 2.6 100
Metal 16.4 108 64 70 59 6.0231 145 75 18 0.6 100
Sugar 01 40 51 46 57 91238 155 130 11.7 7.4 100
Textile 166 144 81 69 74 49239 104 66 08 - 100
Clay 97 76 51 78 80 76326 128 73 1.0 05 100
Total 13999 66 68 6.2 63233 134 88 35 13 100

www.tisk.org.tr

TABLE 2
POPULATION ! 2001 2002 2003
Total Population # (thousand) 68.529 69.626 70.712
Rate of Increase (%) 1,63 1,59 1,55
Population Density (person per km?) 89 90 92
Share of Urban Population * (%) 59,6 60.2 60.8
Rate of Dependency (per thousand) 542 540 538
EMPLOYMENT *
Civilian Labor Force (thousand) 23.491 23.818 23.640
Civilian Employment (thousand) 21.524 21.354 21.147
Unemployment (thousand) 1.967 2.464 2.493
Unemployment Rate (%) 8,4 10,3 10,5
Underemployment Rate (%) 6,0 5,4 4,8
Rate of Unemployment + Labor Force Idle
Because of Undpere):nployment (%) 14.4 157 153
Civilian Employment By Sector (thousand)
Total 21.524 21,354 21.147
Agriculture 8.089 7.458 7.165
Industry 3.774 3.954 3.846
Services 9.661 9.942 10.135
Construction 1.110 958 965
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Employment Status (thousand)
Total

Paid Workers

Self Employed and Employers
Unpaid Family Workers
Employment Status (%)

Total

Paid Workers

Self Employed and Employers
Unpaid Family Workers
Workers Employment

Number of workers at workplaces covered by 4.887

21.524 21.354 21.147
10.155 10.625 10.707

6.504 6.274 6.302
4.865 4.455 4.138
100.0 100.0 100.0
47,2 49,7 50,6
30,2 29,4 29,8
22,6 20,9 19,6

SSK (thousand) 5.223 5.615
Public Sector (%) 15,4 13,4 12,2
Private Sector (%) 84,6 86,6 87,7
www.tisk.org.tr
TABLE 3
COMPARISON OF BASIC WAGE AND FRINGE COST, 2003
Industry Basic Wage % Fringe Cost %
Wood 354 64.6
Glass 36.2 63.8
Cement 33.3 66.7
Leather 44.0 56.0
Pharmaceuticals 40.3 59.7
Construction 55.8 44.2
Paper 35.5 64.5
Chemicals 34.2 65.8
Metal 36.5 63.5
Sugar 40.0 60.0
Textile 36.3 63.7
Clay 35.3 64.7
AVERAGE 37.8 62.2

www.tisk.org.tr

TABLE 4

NUMBER OF WORKERS AND UNIONIZATION BY PERIODS

PUBLICATION NUMBER

OF NUMBER OF UNIONIZED UNIONIZATION
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PERIOD WORKERS WORKERS RATE %
JANUARY 3.973.306 2.695.627 67,84
JULY 4.051.295 2.708.784 66,86
JANUARY 4.111.200 2.713.839 66,01
JULY 4.215.375 2.774.622 65,82
JANUARY 4.266.097 2.856.330 66,95
JULY 4.327.156 2.923.546 67,56
JANUARY 4.350.016 2.987.975 68,69
JULY 4.381.039 3.037.172 69,33
JANUARY 4.508.529 3.086.302 68,45
JULY 4.521.081 2.468.591 54,60
JANUARY 4.537.544 2.580.927 56,88
JULY 4.562.454 2.609.672 57,20
JANUARY 4.564.164 2.648.847 58,04
JULY 4,572,841 2,680,966 58,63
JANUARY 4,686,618 2,717,326 57,98
JULY 4,781,958 2,751,670 57,54
JANUARY 4,857,792 2,806,927 57,78
JULY 4.916.421 2.854.059 58,05

www.tisk.org.tr

TABLES

PERCENTAGE OF UNIONISED EMPLOYEES (December, 2003)
Industry Employees Union Members (%)
Wood 666 45.3
Glasswork 6591 73.2
Cement 6529 54.6
Leather 399 65.4
Construction 10328 11.3
Paper 826 50.2
Chemicals 4993 50.5
Metal 84783 72.5
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Sugar 19641 78.7
Textile 24704 70.0
Clay 5701 72.7
TOTAL 165161 67.5

www.tisk.org.tr

TABLE 6
LABOR TURNOVER 2002

Recruitments Leavings During Recruitment

Average of Employees Leaving Ratio

Industr During 2002 2002 Rati
’ @ o e [@/(Upoo (@100

Glasswork 6223 719 630 11.6 10.1
Cement 6825 350 760 5.1 11.1
Leather 553 95 91 17.2 16.5
Pharmaceuticals 10919 2205 1620 20.2 14.8
Construction 11705 9664 8191 82.6 70.0
Paper 775 33 60 4.3 7.7
Chemicals 7257 711 832 9.8 11.5
Metal 69779 13319 9918 19.1 14.2
Local Adm. 19508 13167 11860 67.5 60.8
Sugar 19508 13167 11860 67.5 60.8
Textile 23512 5329 4546 22.7 19.3
Clay 4703 524 607 11.1 12.9
Total 179830 46622 40246 25.9 22.4

www.tisk.org.tr

TABLE 7
EMPLOYMENT BY INDUSTRIES, 2003
Industry Average of Averag(_a of  Employees per
Employees Enterprise
Wood 657 164
Glass 6666 513
Cement 6541 198
Leather 398 40
Pharmaceuticals 6257 391
Construction 7156 9.5
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Paper 871 55.2
Chemicals 6560 63.7
Metal 70230 69.3
Sugar 22195 81.3
Textile 30984 78.3
Clay 4512 72.4
Tourism 975 49.4
TOTAL 159273 69.2

www.tisk.org.tr
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AN EXAMPLE OF CONSENSUAL CONTRACTS:
LOCATIO CONDUCTIO REI

by
Dr. Nadi GUNAL"

In some cases Roman civil law acknowledged an exception to the rule that the contracts should be
made in certain ways which were recognised as consensual contracts that depended only on the
consensus of the parties. Consensual contracts' were not the earliest contracts to have emerged in
Roman law. They were developed due to the needs of the expanding Roman economy in the middle
Republic®. They were bilateral and depended on bonae fidei. The four consensual contracts - sale
(emptio venditio), hire (locatio conductio), partnership (societas) and mandate (mandatum) - had
distinct commercial characters. In these contracts the obligation was contracted by consent. It was
stipulated that the presence of both parties was not required; consequently the contract could be
concluded by lessor or messenger. All these contracts gave rise to reciprocal actions®.

“Locare” means “to place, place out or place at the disposal or to entrust something to a person”,
and “conducere” means “to carry along, to take with one™. Locatio-conductio, “letting and hiring”,
was an agreement for the use of one thing belonging to another or for the use of another’s services
in consideration of an agreed payment. This contract closely resembles a sale. It was, in many
respects, under similar rules that regulated purchase and sale®.

D. 19. 2. 2.,pr., Gaius (Rerum cottidianarum)

“Locatio et conductio proxima est emptioni et venditioni isdemque iuris regulis constitit: nam ut
emptio et venditio ita contrahitur, si de pretio convenerit, sic et locatio et conductio contrahi
intellegetur, si de menrcede convenerit.”

“Lease and hire is close to sale and purchase, and it is formed by the same rules of law. Sale and
purchase is contracted if the price is agreed upon; similarly, lease and hire is considered to be
contracted once the rent is agreed upon.”

“ Ankara University, Faculty of Law - Turkey

Y ust. Ins. 3, 22, 1-3; Rudolf SOHM, The Institutes, (Translated By: James CRAWFORD LEDLIE), 3. Ed., Florida,
1994, p. 404.

2 William BURDICK, Principles of Roman Law and Their Relation to Modern Law, New York, 1938, p. 442; Andrew
BORKOWSKI, Text-book on Roman Law, Blackstone Publications Co., 2. Ed., United Kingdom, 2001, p. 265.

® Fritz SCHULZ, Classical Roman Law, Oxford, 1969, p. 525.

* Paul KOSCHAKER, & Kudret AYITER, Roma Hususi Hukukunun Ana Hatlari (The Main Lines of Roman Private
Law), A.U. Faculty of Law Publications, Ankara, 1975, p. 236; SCHULZ, p. 543.

® Just. Ins. 3, 24, pr.; BORKOWSKI, 2001, p. 281; BURDICK, 1938, p. 448; Pasquale VVOCI, Istituzioni di Diritto
Romano, 5. Ed., Milano, 1996, p. 455; Antonio GUARINO, Diritto Privato Romano, 8. Ed., Napoli 1988, p. 803;
CEYLAN (GUNES), Seldag: Roma Hukukunda ve Tirk Hukukunda Hizmet Akdi — Locatio Conductio Operarum
(Yayinlanmamis Ylksek Lisans Tezi), Ankara 1999, s. 15.
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The price was called merces “hire-money”® which we could translate as “rent” in the case of land or

houses, and “wages” etc. For personal services. The sum paid (merces) had to be fixed before the
contract was complete, and compensation had to be in the form of money’. The contract was
formed by consent without any special form of words or writing or other formality being required.

D. 19. 2. 1., Paulus (Edictum, lib. 34)

“Locatio et conductio cum naturalis sit et omnium gentium, non verbis, sed consensu
contrahitur, sicut emptio et venditio.”

“Because the contract of lease and hire is found in nature and among all peoples, it is contracted not
by formal words but by agreement, like the contract of sale and purchase.”

According to the Roman society, locatio-conductio® was a uniform contract and this uniformity was
upheld irrespective of the variety and diversity of relationships covered by the contract®. Locatio-
conductio was a form of consensual contract which included three types of contract that today we
divide into: the hire of things (locatio-conductio rei), the hire of services (locatio conductio
operarum) and the hire of work (locatio conductio operis)'®. In each of these three cases, the
monetary rent, fee or wages (merces, less often pretium) passed from one party to the other
according to the economic sense of the contract. For its validity, the contract did not depend upon
the presence of the parties because it was concensual. It may be concluded by a lessor or messenger.
It was complete as soon as the parties were agreed upon its essential terms**.

The parties were termed locator and conductor. The locator was the party who made a thing
available, like renting something out. The party of the contract who wanted to labour as result of
the “piece of work contract” or the party placing his services at the disposal of another in the
services contract was also the locator. On the other hand, the conductor is the one who takes the
object away as lessee, the one who engages himself to do work (l.c. operaris) or the employer who
takes the labourer with him (l.c. operarum). In accordance with the nature of this contract, which
implied an exchange of performances, the actio locatio of the locator and the actio conducti of the
conductor were the actions for the parties of the contract'?. Both parties were responsable for dolus
and culpa, but the party who received one thing from the other (whether he was termed locator or
conductor) was liable additionally for custodia®®.

® John Henry ROBY, Roman Private Law, Vol.:2, New Jersey, 2000, p. 169; VOCI, p. 456; KOSCHAKER &
AYITER, 1993, p. 236; Gaius 3. 143; lust. Ins. 3. 24. 1.

" BURDICK, 1938, p. 447; Ozcan CELEBICAN-KARADENIZ, lustinianus Zamanina Kadar Roma’da Is lliskileri
(Labor Relations in Rome Till lustinian), A.U. Faculty of Law Publications, Ankara, 1976, p. 120.

 Mario TALAMANCA, Istituzioni di Diritto Romano, Milano, 1996, p. 453; VOCI, 1996, p. 455; SOHM, 1994, p.
404,

® Max KASER, Roman Private Law (Translated by: Rolf DANNENBRING), Durban, 1965, p. 183.

0 CELEBICAN-KARADENIZ, 1976, p. 122; Ziya UMUR, Roma Hukuku (Roman Law), Istanbul, 1990, p. 366;
Reinhard ZIMMERMANN, The Law of Obligations, Johannesburg, 1992, p. 351.

' R. W. LEE, The Elements of Roman Law, Sweet and Maxwell Publications Co., 4. Ed., London, 1956, p. 321;
KOSCHAKER & AYITER, 1993, p. 236.

2 SCHULZ, 1969, p. 546; KASER, 1965, p. 183.

S TALAMANCA, 1996, p. 456; SCHULZ, 1969, p. 547.
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| - THE FORMATION OF LOCATIO CONDUCTIO REI

Locatio conductio rei, in the sense of the hire of a thing, occured where the conductor (lessee) was
allowed the use of a thing by the locator (lessor) in return for payment**. The contract was made
when the parties agreed on the subject matter of the hire and on the amount of payment. Unless the
remuneration for the letting had been agreed upon, the contract would be formed. In these contracts
the obligation was contracted by consent. There was no formal procedure and the agreement of the
parties was enough to fulfil the contract.

In this case the question arose as to whether hire was formed when the remunaration was left to be
decided by the other party. It was generally accepted that events determined the classification as if
there were conditional sale or hire of each one. For this reason, there was no doubt that things could
be sold and hired subject to conditions™.

D. 19. 2. 20.pr., Paulus (Edictum, lib. 20)
“Sicut emptio ita locatio sub condicione fieri potest.”
“Like purchase, lease can also be contracted under a condition.”

Il - THE SUBJECT MATTER OF THE CONTRACT AND REMUNERATION

In the early times of the Roman Empire, locatio conductio rei was a type of contract regulating the
renting out rooms. These rooms were called insulae in the notorious tenements of Rome where the
risk of fire and frequent collapses threw the rules on the landlord’s responsibility into grim relief, if
they were destroyed during the tenancy™®. Another area of equal economic importance in which
locatio conductio rei was applied was for the leasing of land for agricultural exploitation'’. The
lessee of the land was called colonus and could benefit from the fruits of the land. In the case of
agricultural tenancies, it could be agreed that the locator would receive a specified proportion of
fruits of the land, in place of a monetary reward. This arrangement was called colonia partiaria.

Locatio conductio rei was an consensual contract which was possible both for movables and
immovables. Houses, rooms, slaves, animals and other movables were the objects of lease®. In
some texts, it was found that the slaves were also the object of the hire'®. With regard to the hiring
of a thing, in principle there was no difference between a movable and an immovable. The leasing
of land did not create a real right: it was merely contractual. The thing that was hired would
normally be a corporeal thing and something not consumable through use.

Y Tirkan RADO, Roma Hukuku Dersleri Borglar Hukuku (Roman Law of Obligations), Filiz Publications Co.,
Istanbul, 1992, p. 134; Cahit OGUZOGLU, Roma Hukuku (Roman Law), Istanbul, 1950, p. 239; CELEBICAN-
KARADENIZ, 1976, p. 123; CEYLAN (GUNES), s. 20.

> Gaius, 3, 142-146; lust. Ins. 3, 24, 2.

!¢ Ditlev TAMM, Roman Law, DJOV Publications Co., Copenhagen, 1997, p. 136.

Y SOHM, 1994, p. 404; TAMM, 1997, p. 137.

8 KASER, 1965, p. 184; BURDICK, 1938, p. 448.

19 Gaius 3. 146.; ZIMMERMANN, 1992, p. 352.

EASTERN EUROPEAN COMMUNITY LAW JOURNAL, VOLUME 2, ISSUE 2 (APRIL 2005) 37



Eastern European Community Law Journal

Volume 2, Issue 2 (April 2005)

The payment for locatio conductio rei was called merces®. In a contract of locatio conductio rei,
remuneration must have consisted of money. It must have been certain (certa) or ascertainable. If
the merces was not paid by money, this contract was called contractus innominati. The rule that the
remuneration must have consisted of money allowed just one exception: in the case of agricultural
tenancies, part of the produce of the land was frequently used as payment. This might consist of a
portion of the fruits, if it was determined absolutely®.

11 - DUTIES OF THE PARTIES

The duties for both parties could be varied by agreement, the rules being similar to those of sale.
The remedies available to the parties for the enforcement of respective duties were the actio locati
for the locator and actio conducti for the conductor. The measure of damages was the plantiff’s
“interest” in the performance of the contract. As both of the parties benefited from the contract,
they had the responsibility of omnis culpa. In certain cases in the classical period, they were
responsible for custodia®.

1) DUTIES OF THE LESSOR (LOCATOR)

The locator was bound to let the thing to the other party for use and possibly for enjoyment during
the agreed term and to keep the thing in such a state that it was always fit for that purpose. In
another sense, the lessor had to allow the lessee its use and enjoyment for the purpose contemplated
by the contract. If the lessor neglected his duty, knowingly commiting a breach of faith, he was
liable to compensate for the damages under his responsibility?®. The lessee could enforce these
duties by actio conducti .

While the locator left the use and the enjoyment of the thing to the conductor, the accessories that
were normally required for the use of the property also had to be handed over.

D. 19. 2. 19. 2., Ulpianus (Edictum, lib. 32)

“Illud nobis videndum est, si quis fundum locaverit, quae soleat instrumenti nomine conductori
praestare, quaeque si non praestet, ex locato tenetur. Et est epistula Neratii ad Aristonem dolia
utique colono esse praestanda et praelum et trapetum instructa funibus, si minus, dominium
instruerea debere: sed et praelum vitiatum dominum reficere debere.”

“Now we must examine what the lessor (locator) of a farm customarily provides to his tenant
farmer under the heading equipment; for if he does not provide this, he is liable on the hire. There is
a lessor from Neratius to Aristo to the effect that the tenant must, in any case, be provided with
storage jars, a press and grinder both fitted with ropes; if not the owner must provide them, but the
owner must also repair a broken press.”

2 TALAMANCA, 1996, p. 452; VOCI, 1996, p. 594; D. 19. 2. 2. pr., Gaius (Rerum cottidianarum).

2l BORKOWSKI, 2001, p. 282; RADO, 2001, p. 135.

22 UMUR, 1990, p. 367.

2 D. 19. 2. 30., Alfenus (Digestorum a Pauloepitomatorum, lib. 3); KOSCHAKER & AYITER, 1993, p. 236;
ZIMMERMANN, 1992, p. 360.

# BORKOWSKI, 2001, p. 284; OGUZOGLU, 1950, p. 240.
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The locator had to keep the hired thing in good repair throughout the period of hire (unless damage
had been caused by the negligence of the conductor). Necessary expenses, incurred due to the thing,
fell on the locator®. If the conductor incurred reasonable (necessary and useful) expenses in the
maintenance of the property, he was normally entitled to recover them?®. But if the use or the
enjoyment was prevented by vis maior, the risk (periculum) was with the locator. The conductor
had no clza;im for rent and had to refund what had already been paid, but he was not further liable for
damages”’.

D. 43. 10. 3., Papinianus (Care of Cities)*®
“And are to care that private walls and enclosure walls of houses facing the street are not in bad
repair, so that the owners should clean and refurbish them as necessary.”

The lessor had the liability to deliver the thing free from defects. The extent of this liability varied
with the circumstances. The lessor’s duty to supply a thing fit for its purpose had substantially the
same effect®.

D. 19. 2. 19. 1., Ulpianus (Edictum, lib. 32)

“Si quis dolia vitiosa ignarus locaverit, deinde vinum affluxerit, tenebitur in id quod interest nec
ignorantia eius erit excusata.”

“If someone unknowingly leases out defective storage jars and wine runs out of them, he will be
liable for the lessee’s interest, nor will his lack of awareness have been excused.”

The locator was liable, however, to the conductor for the damages in the case of eviction®. In this
case, actio conducti was brought against the locator. If the locator substantially prevented the
conductor from enjoying the property, the lessor could terminate the contract and sue for
damages™. The lessor was not responsible for disturbance or eviction attributed to a cause which
came into existence after the conclusion of the contract unless it was attributable to his own act®.
Thus he was not liable if the land he had given on lease was expropriated by public authority, but he
must forgo his claim to rent®,

» KASER, 1965, p. 184; UMUR, 1990, p. 368.

% BURDICK, 1938, p. 449; D. 19. 2. 25. 2., ; For example, A let a house to B, and C, an adjoining owner, erected a
building which shut out the light from B, the lessor could rescind the contract, as also he could do if the doors and
windows of the rented house became out of repair and were not restored by the locator.

2T KASER, 1965, p. 184; VOCI, 1996, p. 595; KOSCHAKER& AYITER,1993, p. 237.

%8 The original text is in Greek language.

2 ZIMMERMANN,1992, p. 367; LEE, 1956, p. 323.

¥ D, 19. 2. 25. 1., Gaius (Edictum provinciale, lib. 10); D. 19. 2. 30. pr., 1., Alfenus (Digestorum a Paulo
epitomatorum, lib. 5); Cod. 4. 65. 9; UMUR, 1990, p. 368; ZIMMERMANN, 1992, p. 378.

$119. 2. 24. 4., Paulus (Edictum, lib. 34); ZIMMERMANN, 1992, p. 369; KOSCHAKER & AYITER, 1993, p. 237.
¥\/OCl, 1996, p. 456; SCHULZ, 1969, p. 547; Sometimes a locator was liable for custodia. Suppose A hired a place
in a storehouse from B, and delivered a thing to him. Then B was liable for custodia unless this liability was expressly
excluded.

% LEE, 1956, p. 324.
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D. 19. 2. 33., Africanus (Quaestionem, lib. 8)

“Si fundus quem mihi locaveris publicatus sit, teneri te actione ex conductio, ut mihi frui liceat,
guamuis per te non stet, quo minus id praestes.”

“If you lease out a farm to me and it is then made public property, you are liable to me in an action
on hire for allowing me the enjoyment even though you are not responsible for your failing to prove
it.”

2) THE DUTIES OF THE LESSEE (CONDUCTOR)

The person who had to pay the remuneration was the conductor; he had to accept delivery of the
hired property and normally had to pay for the hire either by a lump sum or instalments. The lessor
could enforce these duties by actio locati**. The lessee had to retain possession of a thing for the
time agreed. He was similar to a detentor® and was therefore not protected by possessory
interdictions. In Roman law, the lessee could be ejected by a purchaser of the land*®.

D. 19. 2. 55. 2., Paulus ( Sententiarum, lib. 2)

“Qui contra legem conductionis fundum ante tempus sine iusta ac probabili causa deserverit, ad
solvendas totius temporis pensiones ex conducto conveniri potest, quatenus locatori in id quod
eius interest indemnitas servetur.”

“A person who, contrary to a lease clause, abandons his farm without legal and probable cause
before the term is over, can be sued on the lease for payment of the rent for the remaining term to
the extent that the lessor preserves his compensation upto the amount of his interest.”

The lessee had to take proper care of the farm with exacta diligentia and thus keep the agricultural
land in proper cultivation or not overload a hired beast of burden.

D. 19. 2. 25. 3., Gaius (Edictum provinciale, lib. 10)

“Conductor omnia secundum legem conductionis facere debet. Et ante omnia colonus curare
debet, ut opera rustica suo quoque tempore faciat, ne intempestiva cultura deteriorem fundum
faceret.”

“The lessee should perform everything in accord once with the clauses of the lease. Above all, the
tenant farmer should see to it that he does farm work during his term as well, so that he does not
make the farm worth less by his unseasonable cultivation. Furthermore, he should take care of the
farmhouses so as to preserve them in good condition.”

% SOHM, 1994, p. 404; OGUZOGLU, 1950, p. 240; KOSCHAKER & AYITER, 1993, p. 237; ZIMMERMANN,
1992, p. 375.

¥ KASER, 1965, p. 184; SCHULZ, 1969, p. 546; VOCI, 1996, p. 456.

% ZIMMERMANN, 1992, p. 379; SCHULZ, 1969, p. 546; LEE, 1956, p. 321; RADO, 2001, p. 136; KOSCHAKER &
AYITER, 1993, p. 236; Cod. 4. 65. 9; From the middle ages onwards it was matter of controversy whether “sale breaks
hire” (emptio tollit locatum) or “ hire goes before sale”. It was decided that “hire goes before sale” did not necessarily
mean that the lessee had a real right. It might give him security only against the lessor and persons claiming under him,
not against third parties. In this case the lessee could require the damages that were caused by the formation of the
contract.
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At the end of the contract, the lessee was bound to return the thing he hired just as he received it, in
as good condition, less ordinary wear and tear*’. Allowing a decrease allowed in the value of the
property could amount to a breach of this duty:

D. 19. 2. 11. 2., Ulpianus (Edictum, lib. 32)

“Item prospicere debet conductor, ne aliquo vel ius rei vel corpus deterius faciat vel fieri
patiatur.”

“Likewise, the lessee should take care in no way to lower in value the thing’s legal or physical
condition, nor to allow it to become lower.”

The lessee had to pay the agreed merces® subject to just grounds to excuse. Both parties were
required to exercise exacta diligentia, in other words were answerable for dolus and culpa levis in
abstracto®. If the property was destroyed or damaged during the period of hire and it was not the
conductor’s fault, the risk of accidental or unavoidable loss was normally on the locator.

D. 19. 2. 15. 2., Ulpianus (Edictum, lib. 32)

“... sed et si ager terrae motu ita corruerit, ut nusquam sit, damno domini esse: oportere enim
agrum praestari conductori, ut frui possit.”

“... If an earthquake so completely destroys the land that the property no longer exists, the owner
bears the loss: for he must present the land to the lessee for his enjoyment.”

IV - TERMINATION OF THE CONTRACT

It was usual that the parties could decide the duration of the contract. If they specified the duration,
the hire would normally terminate on the expiry of the relevant period. Also, the parties could
terminate the agreement before the expiry of the term only on the grounds of breach of contract. If
the contract was for an indefinite time, the agreement could presumably be terminated unilaterally
at any time*.

If the conductor continued to use the thing after the expiry of the agreed term, the contract was held
to be renewed*!. The death of the conductor did not terminate the contract. If the lessee died while
the period of the hire was stil running, his heirs succeed to the contract on the same terms*.

In the case of agricultural land, an implied re-letting was possible on a year to year basis. In
practice, this meant that the conductor would continue to be the tenant unless he was given notice
to leave before the expiry of the original period. However, the implied extension was regarded as a
new lease rather than a continuation of the old one®. The contract could also end through the
destruction or the termination of the subject matter, or through the misconduct of either party.

¥ BURDICK, 1938, p. 450; BORKOWSKI, 2001, p. 284.

% Just. Ins. 3, 24, 5.

* LEE, 1956, p. 324; VOCI, 1996, p. 456.

0 ZIMMERMANN, 1992, p. 357.

* KASER, 1965, p. 185.

“2 Just. Ins. 3, 24, 6; BURDICK, 1938, p. 450; OGUZOGLU, 1950, p. 241; UMUR, 1990, p. 368.
* BORKOWSKI, 2001, p. 282.
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PRODUKTHAFTPFLICHT IN DEUTSCHLAND UND EU

by
Dr. Biljana Petrovi¢*

Die gesetzliche Produkthaftung ist eine Gefdahrdungshaftung, es kommt daher nicht auf das
Verschulden des Herstellers an, der ein gefahrliches Produkt in Verkehr bringt. Die geféhrliche
Handlung, die den Ankntipfungspunkt flr die Haftung des Herstellers gibt, ist das Inverkehrbringen
des Produkts, das eine Gefahr fiir bestimmte Rechtsgiiter begriindet’. Es handelt sich um einen
Unterfall der Verkehrssicherungspflichtverletzung. Es ist in zwei Gesetzen geregelt: in
Produkthaftungsgesetz (ProdHaftG) und in Burgerlichem Gesetzbuch (BGB)Z.

Da auch das ProdHaftG Liicken im Rechtsschutz aufweist, hat es die Produzentenhaftung aus § 823
ff. BGB nicht verdrdngen kdénnen. Weiterhin kann Schmerzensgeld nur aus dem allgemeinen
Deliktsrecht verlangt werden, so wie auch die Haftungssumme im Rahmen der Gefédhrdungshaftung
begrenzt ist’. Daher ist immer dann, wenn auch ein Verschulden des Herstellers vorliegen kénnte
(und das ist wegen der Beweislastumkehr eigentlich immer der Fall), auch das allgemeine
Deliktsrecht zu prifen Eine Spezialregelung fiir Gefahren fir Leben und Gesundheit, die von
Arzneimitteln herriihren, enthélt das Arzneimittelrecht in den §§ 84 ff. AMG”, das insoweit die
allgemeine Produkthaftung des ProdHaftG verdrangt. Auch das Arzneimittelrecht l&sst eine
Verschuldenshaftung nach dem allgemeinen Deliktsrecht zu (§ 91 AMG).

Das ProdHaftG ist zur Umsetzung der EG-Produkthaftungsrichtlinie erlassen worden und 1990 in
Kraft getreten. Fir die Auslegung des Gesetzes ist daher auch das Gemeinschaftsrecht zu
beriicksichtigen, vor allem die Produkthaftungsrichtlinie.

Zu beachten ist, dass die Haftung nach dem ProdHaftG nach § 14 ProdHaftG nicht im Voraus
abbedungen werden kann. Entsprechende Vereinbarungen sind nach S. 2 dieser Vorschrift nichtig.

Totung oder Verletzung einer Person oder Sachbeschadigung (8 1 ProdHaftG)

Das Produkthaftungsgesetz statuiert die Gefahrdungshaftung nur fur die Verletzung von bestimmten

* Ph.D. The Faculty of law, Ni§, Serbia and Montenegro

. Koch, D., Produzentenhaftung, 1995; Kullmann/Pfister, Produzentenhaftung (Loseblatt);
Rolland, Produkthaftungsrecht, 1990;

2 Es ist auch in anderen Akten geregelt, z.B. KrW-/AbfG: Jirgen Ensthaler, Dagmar Gesmann-Nuissl, Christian
Wenzel: Abfallwirtschaft in Forschung und Praxis Bd.129 - Produzenten- und Produkthaftung infolge abfallrechtlicher
Produktverantwortung nach Paragraph 22 KrwW-/AbfG, SCHMIDT, BERLIN, 2004

3 Westphalen, Produzentenhaftung 1 + 2, 2. Aufl. 1997

* M. Gosewinkel :Produkthaftung im medizinischen Bereich Eine Gegeniiberstellung der Haftung fiir Arzneimittel und
Medizinprodukte in Bezug auf die deutsche und o&sterreichische Rechtslage und die diesbeziglichen EU-
Richtlinien Salzburg,1997
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Rechtsgiitern®, namlich fur Leben und Gesundheit und fiir das Eigentum.Die Umgrenzung der hier
geschitzten Rechtsguter ist identisch mit der des allgemeinen Deliktsrechts, so dass hier nur auf die
Ausfihrungen zu § 823 Abs. 1 BGB zu verweisen ist. Sehr wichtige sind Sachschaden nach dem §
1 Abs. 1 S. 2 ProdHaftG. Wird die Sachbeschadigung gepruft, dann gelten zunéchst einmal die
allgemeinen Kriterien zur Bestimmung der Sacheigenschaft. Sodann sind die nachfolgenden drei
Tatbestandsmerkmale zu prifen. Zuerst ,wird es eine andere Sache als das fehlerhafte Produkt
selbst beschadigt. Damit soll das fehlerhafte Produkt aus der Geféhrdungshaftung herausgenommen
werden. Der Verkaufer haftet nach Sachméangelrecht (fur Mangel- und Mangelfolgeschaden). Das
Sachmaéngelrecht wird formell nicht ber(hrt.

Die Abgrenzung des fehlerhaften Produkts von der anderen Sache kann gelegentlich
Schwierigkeiten machen. Ausschlaggebend ist zwar die Verkehrsauffassung, doch ist damit noch
nicht gesagt, wie es sich bei Weiterfresserfehlern verhélt. Das ProdHaftG geht von der Sicht des
Konsumenten  aus: fur ihn ist das  erworbene  Produkt  eine Einheit.
Kann hier aber nicht der Fall vorliegen, dass ein Produkt ein durchaus abgrenzbarer Bestandteil
einer Gesamtsache ist, die dann als andere Sache anzusehen ist?

Es ist wohl die Ansicht vorherrschend, dass Beschadigungen der Hauptsache durch einen
Bestandteil nur dann bertcksichtigt werden sollen, wenn das fehlerhafte Teilprodukt nicht von
vornherein eingebaut, sondern erst als Ersatz- oder Ergédnzungsteil eingebaut worden ist; klassische
Weiterfresserschaden sind danach also nicht vom ProdHaftG umfasst® . Dies ist mit dem Begriff des
Produkts aus § 2 ProdHaftG zu erklaren, der auf das Produkt nicht als Summe seiner Einzelteile,
sondern als Gesamtwerk abstellt, wie es sich dem Verwender darstellt ’. Allerdings zeigt sich, dass
diese Ansicht durch das Gesetz nicht aufgenétigt wird: 8 2 ProdHaftG bezeichnet als Produkte
sogar auch die beweglichen Sachen, die Bestandteil einer anderen sind..

Soll der Hersteller fir weiterfressende Fehler nicht zumindest dann haftbar sein, wenn die
Einzelteile funktionell selbstédndig sind? Die in der Literatur wohl vorherrschende Ansicht ist, dass
die Weiterfresserrechtsprechung des BGHSs nicht auch auf die Félle des ProdHaftG angewendet
werden konnten. Allerdings: Das Gesetz verlangt nicht, dass die beschédigte Sache selbst wieder
ein Produkt darstellt, das sich von dem fehlerhaften Produkt als von ihm vollig unabhdngig
unterscheiden misste. So kann auch nicht darauf abgestellt werden, dass bei der Gesamtsache nicht
von einer anderen Sache gesprochen werden kann, die als Produkt ohne das fehlerhafte Teilprodukt
nicht denkbar ware. Letztlich scheint nahe zu liegen, dass zur Abgrenzung dieselben Kriterien
nutzbar zu machen sind, wie sie schon fiir die Haftung nach zur Produzentenhaftung gem. § 823
Abs. 1 BGB in der Tradition der Schwimmer-schalterentscheidung entwickelt worden und vielleicht
noch weiter zu entwickeln sind. Danach kommt es allerdings auch nicht mehr auf die funktionelle
Selbstandigkeit des zerstorerischen Teils an. Somit scheint es auf einen eher zufalligen Zeitpunkt
anzukommen, in dem eine Sache in die andere eingebaut wird; ebenso kann es nicht darauf
ankommen, ob der schadensverursachende Bestandteil von einem anderen Hersteller kommt oder
von dem der Gesamtsache.

*Nettelbeck, Beate I.: Produktsicherheit. Produkthaftung - Anforderungen an die Produktsicherheit und ihre Umsetzung,
Springer, 1995.

® Taschner/Frietsch, ProdHaftG und EG-ProdHaftRL, 2. Aufl. 1990, § 1 Rn 39

" Rolland, Produkthaftungsrecht, 1990, § 1 Rn 44, § 2 Rn 23 f
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In anderem Fall ist es mdglich,dass die andere Sache ihrer Art nach gewdéhnlich fur den privaten
Ge- und Verbrauch bestimmt ist. Ob eine Sache ihrer Art nach gewohnlicherweise privat gebraucht
wird, richtet sich nach der allgemeinen Verkehrsanschauung. Produkte, die nur fur die Erwerbs-
oder Berufstatigkeit bestimmt sind, konnen daher nicht in den Schutz von § 1 ProdHaftG
einbezogen werden. Ist in manchen Fallen nicht auszumachen, ob die Sache von ihrer Art nach fir
den Privatgebrauch bestimmt ist (z.B. Kugelschreiber, PC), dann muss die Abgrenzung den
weiteren Tatbestandsmerkmalen Uberlassen werden, insbesondere dem Merkmal, dass die Sache
auch tatsachlich vom Geschédigten zum Privatge- oder verbrauch verwendet wird. Dass sich die
Bestimmung fiir den privaten Ge- oder Verbrauch nach der allgemeinen Verkehrsauffassung richtet,
hat u.a. die Konsequenz, dass der Hersteller einer Sache nicht durch Deklaration bestimmen kann,
die Sache sei nur fir den gewerblichen Gebrauch bestimmt, um die Sache dem Schutz des
ProdHaftG zu entziehen.

Auch ist es moglich ,dass die andere Sache von dem Geschadigten hauptsachlich zu privatem Ge-
oder Verbrauch verwendet wird. Damit ist also auch auf die tatséchliche Verwendung der
beschédigten Sache abzustellen. Es werden aber nicht tatséchlich privat genutzte Sachen geschiitzt,
die nach allgemeiner Verkehrsauffassung fiir den Erwerbs- oder Berufsgebrauch bestimmt sind.
Wird durch ein Produkt beispielsweise die zum Spielen privat genutzte Landmaschine beschadigt,
dann wird die Beschadigung der Landmaschine nicht den Tatbestand von § 1 ProdHaftG erfillen
kdnnen, da diese allgemeiner Auffassung nach nicht fur den privaten Gebrauch bestimmt ist.
Umgekehrt kann auch nicht eine allgemein als flr die Privatnutzung bestimmte Sache dadurch in
den Schutzbereich von § 1 ProdHaftG eingefiihrt werden, dass sie beruflich benutzt wird. Wer man
den Nachttisch als Aktenbock im Bilro einsetzt, kann sich im Schadensfall nicht auf die
Anspruchsgrundlage § 1 ProdHaftG und die Verkehrsauffassung stiitzen, Nachttische seien fur den
privaten Gebrauch bestimmt.

Allerdings kommt es nicht darauf an, ob die beschadigte Sache im Zeitpunkt der Beschadigung
gerade im beruflichen oder privaten Gebrauch war, sondern vielmehr darauf, wozu sie vom
Geschadigten hauptsachlich benutzt wird. Das selten mal fir einen Tag mit in das Bliro gebrachte
Radio, das sonst nur zu Hause steht, wird damit noch nicht dem Schutz des ProdHaftG entzogen,
dass es zum Zeitpunkt der Beschadigung gerade im Biro stand.

Produkt (8 2 ProdHaftG)

Die Verletzung muss von einem Produkt ausgehen. Das ProdHaftG versteht nach § 2 ProdHaftG
unter Produkt jede bewegliche Sache®, auch wenn sie einen Teil einer anderen beweglichen Sache
oder einer unbeweglichen Sache bildet. AufRerdem unterfallt auch die Elektrizitat dem ProdHaftG
als Produkt. Nicht als Produkt im Sinne des ProdHaftG gelten Erzeugnisse der Landwirtschatft,
Fischerei und Jagd, soweit sie nicht einer Verarbeitung unterzogen worden sind.

Fur den Begriff des Produkts kommt es nicht darauf an, ob es aus industrieller Fertigung stammt. Es
kann sich auch um handwerkliche oder kiinstlerische Erzeugnisse handeln. Der Begriff Produkt legt
nahe, dass es sich um eine von Menschenhand hergestellte Sache handeln muss, also Grundstoffe

® Barchetti und L. Formanek, Das &sterreichische Produkthaftungsgesetz, 1988

EASTERN EUROPEAN COMMUNITY LAW JOURNAL, VOLUME 2, ISSUE 2 (APRIL 2005) 45



Eastern European Community Law Journal

Volume 2, Issue 2 (April 2005)

wie Sand, Kies, Kohle usw. keine Produkte sein kénnen. Richtig ist allerdings, dass auch diese
Grundstoffe Produkt sein kénnen, was auch der Herstellerbegriff aus 8 4 Abs. 1 S. 1 ProdHaftG
bestatigt, wonach Hersteller auch jener sein kann, der einen Grundstoff herstellt.

Auch wenn die Beweglichkeit einer Sache mit dem Einbau in ein Grundstick aufhdren kann, bleibt
sie doch ein Produkt, wenn sie es auch vorher gewesen ist. Ein Bauwerk auf dem Grundstiick als
Ganzes ist aber kein Produkt, da es nie beweglich gewesen ist. Dabei ist es unerheblich, ob es sich
um Bestandteile des Grundstucks (z. B. Haus) oder Scheinbestandteile (ein fir die Mietzeit
errichteter Carport) handelt.

Streitig ist, ob auch eine (z. B. in Bichern bzw. Disketten) verkorperte geistige Leistung ein
Produkt i. S. d. ProdHaftG darstellt. Die geistige Leistung selbst ist keine bewegliche Sache. Aber
sie findet in dem Buch, auf der Diskette oder der Patentakte ihre sachliche Verkorperung. Wendet
jemand ein fehlerhaft entwickeltes, im Buch dargestelltes Verfahren falsch an und kommt dadurch
ein von 8§ 1 ProdHaftG umfasster Schaden zustande, dann kann dies doch nicht anders bewertet
werden, als wenn ein Werkzeug aufgrund einer gleichartigen geistigen Fehlleistung falsch
konstruiert ist und daher einen Schaden verursacht’.Also sind auch Computerprogramme als
Produkte anzusehen. Man mag streiten, ob es sich bei dem Computerprogramm selbst nicht nur um
eine Sammlung von Informationen handelt, die als Sache vollig ungeeignet sind, Schéden
anzurichten. Jedenfalls werden Computerprogramme auf Datentrdgern zu Eigenschaften dieser
Datentrager, deren Nutzung sich als Sachnutzung erweist™ .

Produktfehler (§ 3 ProdHaftG)

Das Produkt ist fehlerhaft**, wenn es aufgrund eines Konstruktionsfehlers, Fabrikationsfehlers oder
Instruktionsfehlers nicht Sicherheit bietet, die der Verbraucher unter Beriucksichtigung aller
Umstande legitimerweise erwarten darf (BGH NJW 1995, 2161). "Berechtigterweise" bzw.
"legitimerweise™ driicken aus, dass es nicht auf die subjektive Erwartung des Geschadigten oder
eines anderen individuellen Verbrauchers ankommen darf, sondern die Bewertung des Fehlers
vielmehr vor dem Hintergrund eines uberindividuellen Sicherheitsbedurfnisses vorzunehmen ist.
Daraus ergibt sich, dass die Auslegung des Begriffs Fehler im Sinne des ProdHaftG anders als die
des Gewadhrleistungsrechts ist, bei dem es gerade auf die durch die vertraglichen Vereinbarungen
gestilitzten Erwartungen des einzelnen Erwerbers einer Sache ankommt. Was im einzelnen unter
Bertcksichtigung der in 8 3 ProdHaftG genannten Gesichtspunkte erwartet werden darf, ist eine
Frage der Billigkeit. Es sind daher die Interessen des Verbrauchers und die des Herstellers in ein
gerechtes Verhaltnis zu bringen. Eine Hilfe konnen bei der Abwégung Begriffe wie
Verkehrsanschauung und Kriterien wie Zumutbarkeit sein.

Was der Verbraucher erwarten darf, richtet insbesondere nach folgenden Umstanden:

° Rolland, Produkthaftungsrecht, § 2 Rn 16

ibid, § 2 Rn 17

1 Gerhard Mark: Produkthaftung: Konsequenzen fiir die Technische Dokumentation, Doculine, Ausgabe Juli 1997,
http://www.doculine.com/news/1997/07 _97/Produkthaftung.htm
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e Darbietung des Produkts (z. B. durch Werbung oder Gebrauchsanweisung). Der
Preis einer Ware beeinflusst auch die Erwartung des K&ufers an das Produkt. Jedoch
kann auch bei Billigprodukten (z. B. bei billigen Fahrrddern) eine Basissicherheit
verlangt werden.

e Gebrauch des Produkts, mit dem billigerweise gerechnet werden kann. Der
Hersteller haftet damit auch fur bestimmungswidrigen Gebrauch, soweit dieser fiir
den Hersteller vorhersehbar oder auf mangelhafte Instruktion zuriickzufiihren war.
Wird das Produkt jedoch evident missbraucht, so scheidet der Anspruch aus*.

e Zeitpunkt, in dem das Produkt in Verkehr gebracht wurde: Der Zeitpunkt des
Inverkehrbringens prégt die Sicherheitserwartung der Verwender eines Produkts
erheblich mit. Vor allem werden die Anwender erwarten, dass die Sicherheits-
standards eines Produkts im wesentlichen denen entsprechen, die von Konkurrenz-
produkten gesetzt werden, die gleichzeitig auf dem Markt sind. Allerdings ist ein
Produkt nicht allein deshalb fehlerhaft, weil spater ein verbessertes Produkt in den
Verkehr gebracht wurde®®.

Die Beweislast fiur den Produktfehler tragt der Anspruchsteller, wobei der Anspruchsteller nur
beweisen muss**: das Produkt hat den Sicherheitserwartungen nicht entsprochen, als der Unfall
passierte. Dabei muss er aber auch beweisen, welche Sicherheitserwartungen bestanden sind. Die
Beweislast daftr, dass das Produkt nicht fehlerhaft war, als es vom Hersteller in Verkehr gebracht
worden ist, ist namlich nach 8 1 Abs. 2 Nr. 2 ProdHaftG umgekehrt worden.

Haftungsbegriindende Kausalitat

Der entstandene Schaden muss durch den Produktfehler entstanden sein. Die Kausalitét ist nach der
Adéquanzformel zu bestimmen. Gem. § 1 Abs. 4 ProdHaftG trdgt der Anspruch-steller die
Beweislast nicht nur fir die Fehlerhaftigkeit des Produkts, sondern auch fir die Verursachung des
Schadens durch den Fehler, womit er auch die haftungsbegriindende Kausalitat zu beweisen hat.

2'1n den USA wurde einer Frau ein horrendes Schmerzensgeld zugesprochen, die sich einen im Schnellrestaurant
erworbenen Pappbecher mit Kaffee beim Autofahren (ber die Beine goss - der Verkaufer habe auf die
Verbriihungsgefahr hinweisen missen

3 Mehrwegflasche 11 - BGH 9. 5. 1995 NJW 1995, 2162: Die Beklagten vertreibt kohlensaurehaltiges Mineralwasser,
das sie in Mehrwegflaschen abfiillt. Die damals neunjahrige Klager holte zwei dieser Flaschen aus dem Keller der
elterlichen Wohnung. Dabei explodierte eine Flasche und verletzte die KI. am Auge, so dass es trotz Operation zu einer
erheblichen Einschrankung des Sehvermdgens kam. Die KI. hat behauptet, unmittelbar am Bruchausgang habe sich auf
der duBeren Oberflache der geplatzten Flasche eine ca. 4 mm breite Ausmuschelung befunden. Es sei nicht
auszuschlielen, dass diese Beschadigung im Zeitpunkt der Auslieferung der Flaschen bestanden und zu dem Bruch
gefuhrt habe. Die KI. beruft sich dabei auf ein Gutachten einer staatl. Materialprufanstalt. Die Bekl. meint hingegen, die
Explosion der Flasche kénne ebenso auf einen Haarriss zuruckzufuhren sein, der nach dem Stand der Technik nicht
erkennbar war. Die KI. verlangt Schadensersatz fur die Kosten der Heilung sowie fur die infolge der herabgesetzten
Sehfahigkeit entstandenen Vermdgenseinbufien.

14 C.0. Bauer :Bedeutung der Zerstdrungsfreien Priifverfahren fiir die Produkthaftung, DACH-Zeitung Nr. 57, Seite 62
bis 65
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Hersteller (8 4 ProdHaftG)

Als Hersteller im Sinne des ProdHaftG haftet: a)wer das Endprodukt, einen Grundstoff oder ein
Teilprodukt hergestellt hat, also auch der Zulieferer als Hersteller eines Teils, wenn dieses
fehlerhaft ist; b)wer seinen Namen, seine Marke oder ein anderes unterscheidungskraftiges
Kennzeichen anbringt und sich damit als Hersteller ausgibt (sog. "Quasihersteller); c)wer ein
Produkt zu gewerblichen Zwecken in die EG importiert, auch wenn der Hersteller auBerhalb der EG
bekannt ist; d) der Lieferant, sofern der Hersteller oder Importeur des Produkts nicht festgestellt
werden kann.

Wenn der Lieferant nicht haften will, muss er binnen eines Monats nach entsprechender
Aufforderung des Geschédigten entweder den Hersteller oder Importeur oder aber seinen
Lieferanten benennen, der ebenfalls weiter verweisen kann. Es handelt sich hier nicht um einen
Auskunftsanspruch des Geschadigten gegen den Lieferanten, sondern nur um eine Obliegenheit
dieses, wenn er nicht haften will.

Als Hersteller wird immer das Unternehmen, nicht der einzelne Mitarbeiter in Anspruch
genommen, auch wenn dies im allgemeinen Deliktsrecht anders ist. Bei der Produkthaftung nach
dem ProdHaftG geht es um die Unternehmerhaftung, die sich an seiner unternehmerischen Téatigkeit
und den damit verbundenen Mdoglichkeiten zur Risikosteuerung (Organisation, Produktentwicklung,
Preisgestaltung) orientiert. Daher ist es auch nicht erforderlich, die Handlungen der Mitarbeiter des
Unternehmens dem Unternehmen mit Hilfe weiterer Zurechnungskriterien zuzurechnen; so scheidet
die Anwendung von § 831 BGB aus.

Auch derjenige, der einfach nur verschiedene Produkte zusammenfugt, ist Hersteller eines neuen
Produkts. Seine Haftung ist nicht davon abhangig, ob der Unfall auf ein Fehler seines
Gesamtprodukts oder eines Teilprodukts zurtickzufiihren ist.

Wer Hersteller ist, muss ebenfalls der Geschadigte beweisen, so wie er auch ggf. beweisen muss,
dass der Hersteller nach § 4 Abs. 3 ProdHaftG nicht zu ermitteln ist.

Schadensersatz (88 7-10 ProdHaftG)

Wie dies fir die Gefahrdungshaftung typisch ist, ist die Haftung fur die vom ProdHaftG erfassten
Unfélle auf Hochstsummen begrenzt. Daraus ist nicht zu schlielen, dass bei Verschulden und dem
Eingreifen der allgemeinen Deliktshaftung (8§ 823 ff. BBG) ebenfalls diese Beschrénkungen
gegeben waren. Diese gelten nur fir die Haftung aus dem ProdHaftG.

Der Haftungshdchstbetrag fir Personenschéden ist in § 10 ProdHaftG auf 85 Millionen €
festgesetzt, der auch dann gilt, wenn mehrere Personen geschadigt worden sind. Dabei kommt es

> Gerhard Mark: Produkthaftung: Konsequenzen fiir die Technische Dokumentation, Doculine, Ausgabe Juli 1997,
http://www.doculine.com/news/1997/07 _97/Produkthaftung.htm
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nicht darauf an, dass nur ein Unfall mehrere Verletzte mit sich gebracht hat, sondern sich ein
bestimmter Produktfehler bei verschiedenen Verletzten ausgewirkt hat (§ 10 Abs. 1 ProdHaftG).
Eine entsprechende summenmaliige Begrenzung der Haftung bei Sachschéden ist dem Gesetz nicht
zu entnehmen. Sie ist auch nicht in der EG-ProdHaft-RL vorgesehen. Allerdings muss der
Geschadigte an Sachschéden bis zur Hohe von 1125 DM beteiligen.

In den 88 7 bis 9 ProdHaftG sind die Schadensersatzanspriiche bei Personenschdden genauer
ausgestaltet. Seit dem 1.8.2002 hat der Geschéadigte auch einen Anspruch auf Schmerzensgeld (§ 8
S. 2 ProdHaftG). Es ist zu beachten, dass dem § 844 BGB entsprechende Anspruchsgrundlagen
Dritter fur den Fall der Totung des Verletzten in 8 7 Abs. 1 S. 2 ProdHaftG und § 7 Abs. 2
ProdHaftG enthalten sind.

Dem Hersteller werden vom Gesetz verschiedene Entlastungsmaoglichkeiten zur Seite gegeben. Wie
die Nummer 2 aus 8 1 Abs. 2 ProdHaftG zeigt, handelt es sich zum Teil auch um bloRe
Beweislastregeln. Das angefuhrte Beispiel zeigt, dass die materielle Rechtslage sich durch die
Vorschrift nicht &ndert, aber durchaus die prozessualen Folgen. Die Zurechnung des
Verletzungserfolgs zum Produktfehler entféllt, wenn dieser nicht bereits bestanden hat, als das
Produkt in den Verkehr gebracht worden ist, da die Haftung des Herstellers nicht an die Herstellung
des Produkts oder einen Zustand des Produkts zu irgendeinem Zeitpunkt anknupft, sondern an das
Inverkehrbringen des Produkts und die dadurch hervorgerufenen Gefahren. Durch 8 1 Abs. 2 Nr. 2
ProdHaftG wird dem Geschéadigten genommen, zu beweisen, dass das Produkt bereits fehlerhaft in
den Verkehr gebracht worden ist. Stattdessen muss der Hersteller das Gegenteil beweisen.

Mitverschulden (8 6 ProdHaftG, 8 254 BGB), Erldschen (8§ 13 ProdHaftG) und Verjéhrung
(8 12 ProdHaftG)

Gem. § 6 ProdHaftG ist § 254 BGB anwendbar, wenn der Geschadigte den Schaden schuldhaft
mitverursacht hat.

Bei der Produkthaftung nach dem ProdHaftG sind zwei Fristen zu beachten.Gem. § 13 Abs. 1
ProdHaftG erlischt der Anspruch zehn Jahre nach dem Zeitpunkt, in dem der Hersteller das
Produkt, das den Schaden verursacht hat, in den Verkehr gebracht hat. Der Anspruch geht also unter
bzw. kann nach dem Ablauf dieser Frist nicht entstehen. Allerdings geschieht dies dann nicht, wenn
der Anspruch bereits rechtshangig ist oder ein Mahnverfahren lauft. Zu beachten ist, dass auf diese
Frist nicht die Vorschriften Gber die Unterbrechung oder Hemmung der Verjahrung anwendbar
sind, die Frist also nicht etwa wieder oder von vorn lauft, wenn der Umstand wegfallt, nach dem
Verjéhrungsfristen gehemmt oder unterbrochen werden. Ist der Anspruch rechtskréftig festgestellt,
gilt die 30jahrige Verjadhrung. Die Frist beginnt mit dem Inverkehrbringen des einzelnen Produkts
an zu laufen, nicht etwa damit, dass eine Serie oder das letzte Stiick aus ihr in Verkehr gebracht
wird .

Gem. § 12 Abs. 1 ProdHaftG verjahrt der Anspruch in drei Jahren von dem Zeitpunkt an, in dem

der Ersatzberechtigte von dem Schaden, dem Fehler und von der Person des Ersatzpflichtigen
Kenntnis erlangt oder hatte erlangen missen.
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Die Produkthaftung in EU

Die zivilrechtliche Haftung des Herstellers ist Gegenstand eines gemeinschaftlichen Rechtsrahmens
auf der Grundlage der Richtlinie 85/374/EWG vom 25. Juli 1985. Mit der Annahme der Richtlinie
99/34/EG (IP/97/844) zur Anderung dieser Richtlinie sind auch die Hersteller landwirtschaftlicher
Primérerzeugnisse verschuldensunabhéngig fir die von ihren fehlerhaften Erzeugnissen
verursachten Gesundheitsschéden haftbar.

Die wichtigsten Akten in EU, dass fiir jedes Produkt gelten, sind die Richtlinien 1985/374% und
1999/34 *'. Sie wird im Europaischen Wirtschaftsraum vermarktet und betreffen die Biirger und
Erzeuger in diesem Raum unmittelbar. Indem die Gesetzgebung das Risiko zwischen Verbrauchern
und Erzeugern gerecht verteilt, versucht sie, die Interessen der Verbraucher mit den Anforderungen
des Binnenmarktes (namentlich des freien Warenverkehrs und der Beseitigung von
Wettbewerbsverzerrungen) in Einklang zu bringen.

Mit der Richtlinie 85/374/EWG (ber die Haftung flr fehlerhafte Produkte wurde 1985 in der
Gemeinschaft der Grundsatz der objektiven bzw. verschuldens-unabhdngigen Haftung eingefihrt.
Diesem Grundsatz gemass ist der Hersteller einer fehlerhaften beweglichen Sache verpflichtet,
Schaden an der korperlicher Unversehrtheit und am privaten Eigentum von Personen
wiedergutzumachen, unabhéangig davon, ob eine Fahrl&ssigkeit seitens des Herstellers vorliegt oder
nicht. Die Richtlinie 85/374/EWG hat eine gerechte Verteilung der Risiken, die einer modernen,
hochtechnisierten Gesellschaft innewohnen, bewirkt. Sie hat somit einen angemessenen Ausgleich
zwischen den beteiligten Interessen geschaffen, insbesondere zwischen dem Schutz der Gesundheit
der Verbraucher, der Forderung der Innovation und der Entwicklung von Wissenschaft und
Technik, der Sicherstellung eines unverzerrten Wettbewerbs und der Erleichterung des Handels auf
der Grundlage eines harmonisierten Haftungsrechts.

Die genannte Richtlinie hat auf diese Weise zu einer starkeren Sensibilisierung der
Wirtschaftsteilnenmer fur die Produktsicherheit und die ihr beigemessene Bedeutung beigetragen.
Die Einbeziehung landwirtschaftlicher Primé&rerzeugnisse in den Anwendungsbereich der Richtlinie
85/374/EWG wird zur Wiederherstellung des Vertrauens der Verbraucher in die Sicherheit der
landwirtschaftlichen Erzeugung beitragen. Diese Einbeziehung entspricht den Anforderungen eines
hohen Verbraucherschutzniveaus.®®Daher muR es geandert werden Seit 1985 ist jeder Hersteller
verpflichtet, die aufgrund eines fehlerhaften Produktes verursachten Schéden an der Gesundheit, der
Sicherheit und dem Eigentum der Birger wiedergutzumachen. Die Richtlinie von 1985 zielt darauf
ab, die Opfer zu schiitzen, und die Verbesserung der Produktsicherheit im Binnenmarkt zu fordern.
Sie bietet einen weitgehend kohdrenten Rechtsrahmen, der auf den gerechten Ausgleich der einer
modernen Produktion innewohnenden Risiken abzielt.

1% Richtlinie 85/374/EWG des Rates vom 25. Juli 1985 zur Angleichung der Rechts- und Verwaltungsvorschriften der
Mitgliedstaaten Uber die Haftung fur fehlerhafte Produkte Amtsblatt Nr. L 210 vom 07/08/1985 S. 0029 - 0033 Diese
Richtlinie wurde den Mitgliedstaaten am 30. Juli 1985 bekanntgegeben .

7 Richtlinie 1999/34/EG des Europaischen Parlaments und des Rates vom 10. Mai 1999 zur Anderung der Richtlinie
85/374/EWG des Rates zur Angleichung der Rechts- und Verwaltungsvorschriften der Mitgliedstaaten tiber die Haftung
fur fehlerhafte Produkte Amtsblatt Nr. L 141 vom 04/06/1999 S. 0020 - 0021

'8 Die Preambul die Richtlinie 99/34/EG, punkt 5.
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Die kirzlichen Krisen auf dem Lebensmittelsektor (BSE-Krise, Dioxin-Skandal) haben gezeigt,
dass es kein Nullrisiko gibt. Jede Gesellschaft muf3 sich also auf ein optimales, ihrer Entwicklung
angepalites System verlassen, um die produktionsbedingten Schéaden bei den Opfern bestméglich
wiedergutmachen zu konnen. Es ist daher unerl&Blich zu priifen, ob ein Instrument wie die
Richtlinie 85/374/EWG in Anbetracht der neuen Risiken, denen die europdische Gesellschaft im
Verlauf des neuen Jahrtausends gegeniiberstehen wird, auch weiterhin diese Zielsetzung erfullt.

Die Kommission hat ein Grinbuch tber die zivilrechtliche Haftung fir fehlerhafte Produkte
angenommen.Mit der Veroffentlichung dieses Griinbuchs will die Europaische Kommission unter
Mitwirkung der interessierten Kreise die effektive Umsetzung der Vorschriften 0ber die
zivilrechtliche Haftung fir fehlerhafte Produkte (Richtlinie 85/374/EWG geéndert durch die
Richtlinie 99/34/EG) untersuchen und feststellen, wie sie sich auf die Funktionsweise des
Binnenmarktes, den Verbraucherschutz und die Wettbewerbsféhigkeit européischer Unternehmen
auswirken. Fakten sollen AufschluR dartiber geben, inwieweit die Ziele der Richtlinie, wie der
Schutz der Opfer, die Forderung der Produktsicherheit, die Erleichterung des Warenaustausches
innerhalb des Binnenmarktes, ohne die Innovation und die Schaffung neuer Arbeitsplatze zu
beeintrachtigen, tatsachlich erreicht werden.

Die Kommission mochte auf diese Weise einen Meinungsaustausch (ber eine mdgliche
grundlegende Uberarbeitung der Richtlinie anregen, wie sie vom Europaischen Parlament gefordert
wird. Dieses Dokument richtete sich an alle interessierten Kreise und zielte darauf ab, praktische
Informationen zu erhalten, die es der Kommission erlauben wirden, eine umfassende Prifung der
Anwendung der Richtlinie 85/374/EWG durchzufiihren. Die Ergebnisse dieser Befragung sollten
der Vorbereitung des zweiten Berichts tber die Anwendung der genannten Richtlinie dienen.

Der vorliegende Bericht berticksichtigt alle Informationen und Anmerkungen, die zum Griinbuch
eingegangen sind, sowie alle sonstigen verfugbaren Angaben. Er fasst im wesentlichen die Fakten
uber die praktische Anwendung der Richtlinie 85/374/EWG zusammen und bewertet in der Folge
die Informationen und die Argumente, die die betroffenen Akteure zu den Diskussionspunkten
vorbrachten.Anhand der derzeit verfigbaren Informationen kann die Situation in den
Mitgliedstaaten wie folgt beschrieben werden:

e Die Erfahrungen in Hinblick auf die Anwendung der Richtlinie sind immer noch
begrenzt. Dies ist im wesentlichen darauf zurlckzufiihren, dass die Richtlinie in
einigen Mitgliedstaaten relativ spat umgesetzt wurde und dass gemaR Artikel 13 der
Richtlinie die Mitgliedstaaten von ihrer Moéglichkeit Gebrauch machen, nationale
vertragliche oder auBervertragliche Haftungsvorschriften bzw. besondere
Haftungsregelungen parallel zur Richtlinie anzuwenden.

e Nach den spéarlichen vorliegenden Informationen zu urteilen, gab es bei der
Anwendung der Richtlinie keine grélReren Probleme.

o Kostenwirksame Rahmenbedingungen sollten erhalten bleiben, um so das

Gleichgewicht zwischen den Interessen der Verbraucher und jenen der Hersteller zu
bewahren.
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Generell hat sich die Sachlage gegeniber der Situation im Jahre 1995, als die Kommission ihren
ersten Bericht vorlegte, nicht gedndert. Nach der Auffassung der Kommission sollten alle
Anderungen der Richtlinie auf objektiven Tatsachen beruhen. Die derzeit verfiigbaren
Informationen sind nicht ausreichend, um klare Schlussfolgerungen zu ziehen. Daher ist die
Kommission der Ansicht, dass es verfriht wére, die derzeit geltende Haftungsregelung zu
andern.Die Kommission hat jedoch beabsichtigt, eine Reihe von FolgemaRnahmen einzuleiten, die
zwei Bereiche betreffen: direkt auf die Produkthaftung abgestellte MaBnahmen mit kurz- und
mittelfristigen Zielen; MalRnahmen in anderen Bereichen, die die Produkthaftung erganzen, wie der
Produktsicherheit, dem Zugang der Verbraucher zum Recht und der Umwelthaftung, sind bereits
angelaufen oder werden in naher Zukunft beginnen.

Auf der Grundlage der Ergebnisse dieses Berichts beabsichtigt die Kommission, eine Gruppe von
Sachverstdndigen zu schaffen; diese fordert Dialog und Meinungsaustausch zwischen der
Kommission, Sachverstandigen staatlicher Verwaltungen und interessierter Kreise tGber Fragen der
Produkthaftung, insbesondere tiber die Anwendung der Richtlinie, Uber die neueste Rechtsprechung
und Anderungen relevanter nationaler Rechtsvorschriften.

Sie schlagt vor, zwei Studien in Auftrag zu geben: Die erste Studie™ soll beurteilen, wie sich die
Einfihrung der Herstellerhaftung auch fir Entwicklungsrisiken und die Aufhebung der
Haftungsobergrenzen bei Serienunfallen auf die Industrie, die Versicherungswirtschaft, die
Verbraucher und die Gesellschaft als ganze (vor allem die Sozialversicherung) auswirken.

Die zweite Studie? wird die praktischen Auswirkungen der einzelnen in den Mitgliedstaaten
geltenden Regelungen unter denen Anspriiche wegen fehlerhafter Produkte geltend gemacht
werden, analysieren und vergleichen. Ein anderer Teil der Studie beschéftigt sich mit der Frage ,0b
aufgrund den einzelstaatlichen Regelungen eine einheitliche Produkthaftungsregelung fur die
Gemeinschaft eingefuhrt werden konnte. Die Ergebnisse dieser Studien werden die derzeit
vorliegenden Informationen ergénzt und es der Kommission zu bewerten erlaubt, ob es nétig und
machbar ist, eine strengere gemeinschaftliche Haftungsregelung fiir fehlerhafte Produkte zu
entwickeln

Die Kommission achtet darauf, dass die Regeln zur Produkthaftung in den Mitgliedstaaten wirksam
angewendet werden ( z.B.Vertragsverletzungsverfahren gegen Griechenland und Frankreich). Dies
kommt Burgern und Produzenten gleichermaRen zugute. Die Kommission muss regelmaiig die
Wirksamkeit des Systems der Produktsicherheit Gberprifen.

Die Kommission wird jedoch einige Malinahmen ergreifen, um die Informationsliicken zu fillen.
Diese Aktionen betreffen die Einrichtung einer Gruppe von Sachverstandigen sowie die
Beauftragung zweier Studien.

Im Rahmen der Gesetzgebung zur Produkthaftung fir aus Nicht-EG-L&ndern eingefiihrte
Investitionsgiiter sind auch Leasing-Unternehmen betroffen®!, da sie ihren Leasing-Nehmern

9 Die produkthaftung in EU-ein Bericht fiir die Europaische Kommision,Lovells, 2001

20 Analysis of the Economic Impactof teh Development Risk Clause as provided by Directive 85/374/EEC on Liability
for Defective Products, Fondazione Rosseli, 2004.

2! Die Texte an seite : http://www.aspect-online.de/prodinfo/abc_leasing/produkthaftung.htm
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gegeniiber als Vermieter haften. Ein Ausweg besteht in der Ubertragung der Produkthaftung im
Innenverhéltnis auf die Lieferfirma jedoch wird hierbei eine Prifung des Lieferanten und der
Objektqualitat angeraten.Die andere Moglichkeit ist, dal3 der Leasing-Nehmer in solchen Féllen das
Wirtschaftsgut selbst importiert ,um danach einen Sale-and-lease-back-Vertrag (SALB) Uber das
Objekt zu schlieBen. Das Produkthaftungsrisiko verbleibt dann beim Leasing-Nehmer.
Voraussetzung ist hierbei die flir SALB-Vertrdge notwendige gute Bonitét des Leasing-Nehmers.

Am Ende

Die gesetzliche Produkthaftung , die eine Gefédhrdungshaftung ist, ist sehr wichtig heute, als es gibt
viele  fehlerhaften Produkten.. Zwei Gesetzen regulieren dieses Berich in Deutschland
Produkthaftungsgesetz (ProdHaftG) und in Burgerlichem Gesetzbuch (BGB)?. Auch, wichtig ist
das Produktsicherheitsgesetz von 22.04. 1997, dass enthaltet die allgemeine Regelungen uber die
Produktsicherheit. Diese Regelungen haben Auffangcharakter gegenuber zahlreichen
Spezailreegelungen im Arznei- und Medizinproduktwesen, fur Gentechnik, Bauprodukte,
Bedarfsgegenstande und Lebensmittel.

Die wichtigsten Akten in EU, dass flr jedes Produkt gelten, sind die Richtlinien 1985/374 und
1999/34, aber es ist moglich dass die EU Gesetzgebung eine neue Akten machen wird.
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HEKHM ACHEKTH UWIEJE O JIP’KABU Y CPBUJU Y HEPUOY 01 1804-1813. I“OIII/IHEl

JAparana hopuh™
YBoaHe HanIOMeHe

Jlenyje Beoma cypoBO TBpAma Teoperndapa Tpajana CrojanoBuha, na cy «1804. romuny
cranoBHuIU CpOwuje , mociie BeKoBa )HBoTa 1o OCMaHCKUM IIAPCTBOM , JOYEKAIH Kao 3ajeIHUIA
6/IMka HEONNTY HEro TPAMIMjH CPEAOBEKOBHE CpIICKe ApiKaBe».” MeljyTiM, 0Ba KOHCTATAIH]a
BHUIIIE O/ITOBapa MPaBOM CTamy CTBapH, 0€3 003Mpa Ha CBAKM IMOKYIIa] POMAaHTH30Bamba IOJI0XKaja
Cp6a, mocebno y beorpaackom mamanyky. Bemuku Opoj HEMMCMEHHX , Pa3BHUjEHO CTOYAPCTBO U
MOJHOTIPUBpENA Y BpeMe Kaga EBpona cTpeMu MHIAYCTPHjCKOM pa3BOjy W HE MOTY JaTH JIpyTradu]jy
cmuky of Beh mpukaszane. J[pymTBO Cy YHMHWIIE MOpPOJMYHE 33/pyre, marpujapxaiHo ypehene,
OCJIOl€HE Ha KYJATYpPHY Tpaaulljy CpEImOBEKOBHE CpIicKe npskaBe.UyBap HaIMOHAIHOT
UJCHTUTETa je Ouna LpkBa , cBe A0 ykuaama llehke marpujapmmje. CBeommTa HCTOpHjCKa
AQHOHUMHOCT CPIICKOT Hapoia y EBpomum je mompuHena mnocMmaTpamy I0YeTKa YCTaHKa Kao
JEAMHCTBEHO] MPHIMIHK Ja ce mopaze Typud, a 1a ce Ha OpaHHMK CI000ZE MCTYpe MPHITaIHUIH
Hapoja, YMju TIopa3d HEe OW JUPEKTHO YTHIATM Ha OJHOCe m3Mely Benmmkumx cua.® 3aro je m
HOBOOTKpUBEeHa TeHaeHIMja Cpba Ka MocTH3amy WHAMBUIYATHOCTH W HE3aBUCHOCTH H3a3Baja
BENMKY Maxmwy Ha biakany u y 1enoj EBponu. [lodyetHo cpenctBo 3a 60opOy je Owia jeauHO
Tpaaunyja JlymanoBe cpemhOBEKOBHE JIp)KaBe, OUyBaHa Ca JeIHAKUM KapoM HaIlMOHATHOT ocehaja
CBUX OBHX BEKOBA IO TypCKOM Biarhy.

[IpBu cpncku ycTaHaK 3arlodverT je Kao yCTaHaK yHepeH He MPOTHUB JISTUTUMHE TYPCKE BJIACTH Y
namanyKy, Beh Kao MpOTHUBIbEHE HdaxWjckoj TUpaHWUju.O TOME CBeJOYM M 4YecTo oOpahame
yCTaHHMKa CyJNTaHy, MoceOHO y mpBuM roauHama ycranka (1804-1806), rae cy ra yBepaBaiu o
CB0j0j 6beckoMIpoMHCHO] ogaHocTu Bemukoj [TopTu.

Nmak, ynpaBo ce To moka3ano HajsehuM HM3a30BOM 07 CBUX JIOTAJallkbUX, Oyayhu ma je tpebaro
CTBOPHTH J[pXKaBy ca CBUM MOTPEOHUM MHCTUTYLIMjaMa, Ha TEPUTOPHUjU KOja je CTAJTHO paToBayia U
I7iec CTAaHOBHHMINTBO , YCJIeJ CBOj€ HEYKOCTH, HHjE pa3yMmMeBajo 3Hada] CTBapama OWIIO KaKBUX
npxaBHUX opraHa. CXBaTUTH U MPUXBATHTU NICUXOJIOTH]Y CeJbaKa- XajayKa y TOM IEepHoAay je Ouio
HajTexke. Taj) W TakaB cejbak C€ YKJbY4YHO Yy YyCTaHaK ca HaMepoM Jia ce pemu Iiahama

* Acucrent, IIpaBuu gaxyarer, Hosu Can.

! Ynanak je HacTao kao pesynTat paga Ha npojekTy IToBogom oberexaBarba ABECTOTe roauIbHie [IpBor
cprckor ycranka (1804-2004) u usrpaame MOJIEpHE CPIICKE APHKABE U MPABHOT CUCTEMA, KOjH je peali30BaH Ha
[TpaBHOM akynrery Yuusepsurera y HoBom Cany, Cp6uja u LipHa I'opa.

2Yenomup Anruh: Ilpsu cpncku yemanax, TOCTyIHO Ha WWW.royalfamily.org/ustanak/USTANAK_yu.htm. Takohe u
TekcT | Cpemerve 1804. cooune- nacmarnak modepne Cpbuje, HETIOZHATOT ayTOpa.

® Taxo je, arp. MpaHITyCKa IITAMIIA HMAIA H3Y3€THO KPUTHYAH CTAB IPEMa YCTAHKY, /K jOII BHIIE IPEMa PyCKOj
yMemaHocT y cykobe. Cpbuja je cMaTpaHa yHYTpAIIUM IMUTAmEM TYPCKe ApXKaBe; PyCKU YTHIAjU Cy Onin
CBOJEBPCTAH aTaK HA CyBEPEHUTET Te Jpxase. Ppanyycka wmamna o IIpeom cpnckom ycmanky, npupehusad: mpod. ap
Hparospy6 JankoBuh, Cpricka akagemuja Hayka, Mcropucku nactutyt, kibura 10, beorpan, 1959. Takohe n Hukona
Panojunh: Panxeosa nosa xonyenyuja cpncke pesonyyuje, norosop y kiwusu: Jleonong Pauxe, Cpncka pesonyyuja,
Cpricka kinxeBHa 3aapyra,beorpan ,1991.
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TIPEKOMEPHHX HAMETa, 0e3 Pa3MHUIILBAKbA O TIOCIIENIAMA FEeroBor aenama.’ Tor i TakBor cesbaka
je y ycraHak yBeo »kap He 3a ociobohemeM on Typaka yommTe ( jep TO ¥ HHUje JeoBaia Kao
Mmoryha ommuja), Beh 3a ycnocraBibambeM JISTHTUMHOT TYPCKOT PEXHMa M KaKHaBambe, CXOIHO
HaueauMa (HapoIHOT MOMMamsa) MpaB/e, Jaxuja.

Tex HaKOH MITO je TOOWO HAIMOHATHY KOMIIOHEHTY, YCTaHaK Cc€ MOXXE CMAaTPaTH PEBOJIYIHjOM Y
paBoM cMmuciy Te peud. CBe 10 Taja je HmeroB TOK OMO y paHTy NPUTYXKOW Ha HEMpaBUJIAH paj
TYPCKHX JpKaBHUX OpraHa, y3 ,HapaBHO, M3BECHO KOKETHPAME Ca BEJIMKHM CHJIaMa , Kao HITO CY
Aycrtpuja u Pycuja. 'ogune 1806. , y jennom oOpahamwy Iletpy | , uckasana je jacHa mpeacrasa
yCTaHWKA O HAIIMOHAJTHOM jJeIMHCTBY, ToceObHo ca llpuom I'opom u bocHom n XepHeFOBI/IHOM.S.
Wnu jomr panuje, NpUIMKOM cilama AenyTauuje y Ilerporpan, rae ce u3paxana BoJba 32 H3MEHOM
noctojehe KHEXXKMHCKE ayTOHOMHU]E, KOja TI0CTaje HeJIOBOJbHA Y OJTHOCY HAa YCTAaHWYKE acIupariyje.
Wucuctupano je Ha koHCTHTYHCawy CpOuje Kao He3aBHCHE JpXKaBe, ca COIICTBEHOM YIPaBOM, O]
PYCKOM 3aIITHTOM U ca MiahameM aHKa CyITaHy .

VY cBUM mpH3HATUM MepUOAM3alldjaMa CPIICKE HOBOBEKOBHE HcTopuje, nepuoa on 1804-1813.
rOJIMHE HAa3UBaH j€ NEepUOJOM CPIICKE PEBOJIyIMje U OOHOBE JIpKaBe, MM HAIUK TOME ,IIEpHOJIOM
60pOe 3a cmoboay. HezaBucHOCT Kao mocebaH JAp)KaBHU KBAJIUTET , j€ JoILIa KacHHje, TOkoMm 30-ux
n 40-ux roguHa 19.Beka, kaga je y MOTIYHOCTH HACTYIWJIO HAIIMOHAIHO OTPEXKIEHE CPIICKOT
Hapona, a Owia Cy jacHHje W KOHType MehyHapojHe IUIIIOMAaTCKE aKTUBHOCTH M HHUXOBA
HECTaOMITHOCT.

3aT0 je MOTIYHO OINPaBIaHO MOCMATPATH MTOYETAK CPIICKE PEBOIYIIHje Kao O0pOy CPIICKOT Hapoa u
CBELITEHCTBA Ha JBa (poHTa- GopOy 3a (u3muKo 1 xyxoBHO ocioboljeme.® Panke je Vcranak 3ato
HA3Ba0 «HATJIAIICHUM CMAHIMIAIMOHMM MPOLECOM Ca INUPUM HCTOPHjCKMM 3HAa4yajeM 3a Ieo

peruom».’

4 Bume o Tome Buaetd y: Muma ['menn:barxan 1804-1999, Ilpsu deo- nayuonanuszam, pam u éenuxe cure, Camusaar
B92, beorpan, 2002.

® Pagom Jbymmh: Hemopuja cpneke opacasnocmu. Cpouja u Lpna I'opa, xwura 11, CAHY - orpanak y HoBom Cay,
Becena- m3naBauka ycraHOBa paBociaBHe enapxuje Oauke, JpymrBo ucropudapa JysxxHob6aukor 1 CpeMCKOT OKpyTa,
Hosu Can, 2001, ctp.63-71.IIpemaa Heku ayTopu rmocMarpajy jeIHOHAIMOHAIIHY Ip)KaBy Kao MPOKIETCTBO baskana.
To MpoKIIETCTBO jecTe 3ampaBo OCHOBA TaKBe ApXKaBe, Koja OYMBA Ha €THUYKUM pa3jIuKaMa U pasiIHduTHM
BEPOUCIIOBECTHMA, LITO HEMOTPELINBO BOH y aTMoc(hepy Hetonepanuuje U Gpynnamenrannima. @pannucko Beura:
Banxancka 3amxa (1804-2001)- jeona esponcka kpusa,beorpan, 2003, crtp. 38 u 86-88.

® [Momano HeoGMUHA KOHLENIMja APKABHE CAMOCTAIIHOCTH, Y OKBHPY KOje C eyTryje TOKOPHOCT BOMA TOCHIOapHMa.
Hukona Bypa: Cpouja u Ceem y gpeme [Ipgoe cpnckoe ycmanka 1804-1813,teoBun, beorpan, 2003,ctp. 38; Bragumup
hoposuh. Kapahophe u Ilpsu cpncxku yemanax», Book & Marso,bubnunoreka rpaga beorpana, , beorpaz, 2003, ctp.44.
" Panour Jbyumh:Jpoccasno-Opywmeena u eenepayujcka nepuodusayuja nososexosne Cpouje (1804-1918), , unanak
o0jaBJeeH y 300pHUKY panoBa Cpouja 19. sexa, Bojra xmura, beorpan, 1998, ctp. 9-20.

8«I1ITo je jaHMIapCTBO GUIIO Y AP/KABH-IIAPEBHHN TYPCKO] - TO je (haHAPHOTCTBO OHIIO y LPKBH. JEXHO APYroM HH y
JUTaKy HHje YCTYIIAJIo, a caMo je pasnuka Omna y cpeacteuma»- [Ipod. ap Crarumup CracoBuh: Odnoc eraduxa
@anapuoma npema cpnckoj pesonyyuju 1804. u cpnckom ceewmencmeay, THTEpHET U3zambe Yyaconuca McTouHuK- HcTa
CpIICKe MpaBoOCaBHe emapxuje kanaacke ( y gabeMm tekety: Mcrounnk), 6p.59.Mcro u kox Jleomomnn Panke, Cpncka
pesonyyuja, Cpricka KirkeBHa 3aapyra,beorpan 1991, ctp. 58, kao u kon MupociaBa Axtuka: Krepuxanuszayuja
Cpbuje, Penyonuka, beorpan, 6p 340-341/2004,ctpl7-18.

® Jleomony Pake, HABENEHO JIETIO, ctp.13.
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Hneje o 00HOBH cpIicKe ApKaBe

Nako cy onmpendama CumroBckor mupa u3 1791, rogune Bpahenm noj ynpaBy Typckoj, mebhy
Cpbuma je moyena Ja jaya Hjeja o CTBapamy He3aBUCHE JApkaBe.ToMe y mpuwior je umnuia u
3anoBecT cyntaHa Cenuma Il na ce 3emspa y beorpanckom mamanyky mporiamiaBa ApXaBHOM, a
jaHMYapu cy MPOTEpaHW YCIEA HEMOCIYIIHOCTH TYpPCKHMM BIIAaCTUMa W M3/1aju TOKOM paTa ca
AyCTpI/IjOM.lO

VY ciaenpehux HEKOMMKO TOAMHA KHEKUHCKA caMopraBa11 je, Kao Haj3HadajHUja ycraHoBa kojx Cpbda
nocne [lehke natpujapmuje, nobuna konayan obnuk. Gepmanuma u3 1793, 1794 u 1796. rogune
Cy YCTaHOBJbEHE clieniehe noBiacrue’’; HapoJ je cI000HO OMpPao HAXUjCKE KHE30BE M KHEIKUHCKE
KHE30BE, C TUM Jia je Oeorpajicku Taiia JaBao CarjaCHOCT Ha KUXOB M300p, mope3 ce oxapehyje
0JICEKOM a OcCTaja JiaBama apy U cliaxujama cy yTBpleHa 3aKOHOM, CII000IHO j€ TTOAU3aTH I[PKBE U
MaHacTupe, cioboaHa je TproBuHa, TypuuMma je 3a0pameHO Ja XOoAajy MO celuMa M IUJICHE
(Tj.1ubaukajy) pajy, ycTaHOBJbEHA je HapoJgHa BOjCcKa Koja he 3ajemHo ca IapCKOM OJp)KaBaTH
YHyTpalllku pen u OpaHuTH Tpanuie beorpaiuckor marranyka. HaBeaeHo ce cmarpalio BETUKM
yCIIEXOM CpIICKHX CTapemurHa, Oyayhu nma je Typcka JpkaBa Owjla OpraHM30BaHa Ha HM3ap3UTO
MPUBPEIHUM MPUHIMITAMA. Y CJIe]] CHAre COTICTBEHOT ayTOPUTETa U HEMUHOBHO OOraTCTBa KOje ra je
noxynupaino, 0e3 Behux Hamopa mokopaBaja CBaKy OCBOjEHY TEPHTOpPH]Y, 3aBojchm comcTBeHO
IpxaBHO ypeheme kao HjaBuile u Hajoosbe Moryhe. Ca npyre crpane, opaksu nore3u Cenuma lll, y
OKBHpY cTBapama HoBor moperka, cy Omim onemenn kao pedopmatopeku , u'y UctamOyny HUCY
Ouny 6IIarOHAKJIOHO JTIOYEKaHH.

OBa , ycnoBHO cxBaheHa mobena CPICKMX CTapellldHa j€ MOCTakia Ha Jajba pPa3MUIlbamba
MAJIOOPOjHY MHTEIEKTYalHy ENHTY, NMPBEHCTBEHO Y CBEIITCHHYKHM pEIOBHMa. Y rojaMHaMa
HemocpeHo npes YcraHak Hactanu cy mpojextn Case Texemnje'®, o Teputopuju Ha K0joj KuBe
Cpbu u koja 6u ce mpore3zana ox Jaapanckor no LpHor mopa, apxumanaputa Apcernja ["'aropuha
nu3 1803 ( obHOBa cnaBjaHocepOCKOra IapcTBa), KOjH j€ BHIINE MPEACTaBHA0 TEPUTOPH)Y O
PYCKUM MPOTEKTOPATOM, jep OM HajBUILIM OpraH OMO pyCKH KHE3 opeheH o] CTpaHe pyCcKOr Lapa
auyHO; U Mutpononuta CreBana CtpatumupoBuha u3 1804. romune, koju je omer mpensuhao
W3BECTaH CTENEeH ayTOHOMHjE, Tj. JAapOBaHE CAMOCTATHOCTH OJf CTpaHe CYJITaHa, ajk IOJ

1% OBge je npuMeERmEHO MPABHO MPAKIIO W3 HCIAMCKOT TPaBa 1a , Kaja MyCIHMAHCKO CTAHOBHHILITBO TIOHOBO OCBOjH
TEPUTOPHjY KOjy Cy MPETXOTHO OCBOjUITH HeBepHUIM (xpuirhatu), TyOH Ha HCTOM MPABO BIACHUINTBA. Bumern:
Hukona Bypa: HaBeaeno neno, ctp. 7-8.
Y pagomr Jbymmh: Bekosu nod mypckom enawhy u 06Hosmena Opaicagnocm, diaHak o0jaBbeH y 360pHHKY PafoBa
«Cpbuja 19. Bexa», crp. 37-47.
2 Y6un, crp.10-12.
3 C 1uM 12 je OBJie Hy)KHO YUHHHTH jeHy Orpajy- HAKOH yKHIamba nehke maTpujapimje, CBEIITEHCTBO Cy YHHIIA
MaxoM ['pi, Koju Cy ce cTaBJbajId Ha CTPaHy TYPCKUX BIIaCTH CBE BpEME YCTaHKa, U KacHHje. Te Bianuke- paHapuoTH
Cy IPOY3POKOBAIM CAMOM YCTaHKy Behly MOpaJHy IITETy Hero IITO je TO MOIJIa yYHHHUTH UjeaHa N3ry0osbeHa OUTKa.
IMucmo ca HaBemernM mpemoroM je ynyheno Hanoneony, ca cienehim obpasnoxkemem.OBakBa ApkaBa Ou
NpelCcTaBIballa WealHy IPOTHBTEXKY acupanyjama Pycrja u Aycrpuje Ha bankany, a cipeduno 6 ce ’BUXO0BO
IIMperhe Ha MTeTy Typcke Koja je Oma ppaHIyCKH caBe3HUK. VICTH mpemior je yrmyTHo , TOAUHY JaHa KacHHUje ’
ayCTPHUjCKOM L1apy, ca HaMepOM Jia Ce TaKO CIIPEYH LIMpPEerhe PYCKOT yTHIaja Ha bakany, a 1a HCTOBpeMeHO ca
Pycujom cxionm anTrdpaniryckn copasyM. [IprMeTHoje BEIMKO TUITIOMATCKO JTyTame YaK U MaloOpojHe
MHTEJIEKTYalHe eUTe y ToIMHaMa ycTaHKa, Oy ayhu 1a cy ce TeIKo OJUTyYHBaId «YHjeM LApCTBY Jia C EIPUBOIIEY.
Huxkona Bypa, HaBeaeHo neno, ctp. 33.
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KOHTposoM Pycwmje.'’Jlakse, 3ajelHAYKO CBMM IUTAHOBHMA jeCTe YIIO3HABAIbE PYCKOT IBOpA Ca
BUXOBOM CaJpKWHOM, NPBEHCTBEHO 300T akTHBHE yjore Pycuje, koja joj je Ouna HamMemeHa y
CBaKOM OJ1 BUX. M3 CBUX OBHX IUIAHOBAa HEMOCPETHO M3BHpE OOHOBA OMIUTET HAPOJHOI TyXa Kao
OCHOBE jemHe XpHIThaHCKe, ClaBjaHCKE Ip)KaBe, y M3PAa3UTO MYCIMMAHCKOM OKpYXEmy, Koja ,
noce6Ho npema Mutponmnuty CreBany CtpaTtumupoBuhy, MmompuMa MakCHMajHE pa3Mepe, Ha
WBUIM CaMOT HallMOHAIM3MAa U HAIIMOHAIHE UCKJBYYHBOCTH.

Cpbu cy cMmarpanu na ux myT ociiobohema ox Typcke Moke MOBECTH jeauHo AycTpHuja U To 300r
patoBa Koje je BoAMIa NPOTUB He. 3abiy/a je mocrojaja U TOKOM YCTaHKa ,y TPEHyLHMa Kajia je
pycka ctpaHa 3abopaBibajia ja UCITyHHU CBOj 1eo oOehama. [locnenmbu Typcko- ayCTpUjCKU paT KOju
je okoH4aH nmpumupjeM u CBUIITOBCKUM MHPOM , je KOHA4YHO pa3dyBepHo Oyayhe ycraHuke aa cy
WHCIIUPAIM]y ¥ MOMOh TpaXWUJIM Ha TMOTPENTHO] CTPaHU. YCTAaHKOM Cy OpaHWJIM CBOj€ MPHUPOTHO
NpaBO Ha OINCTAaHAK, Kao JbyIH, Kao BpcTe ( jep cy Beh OWIM JOBEICHM Ha MBHILy MCTPEOJbCHHA).
Hako BpemeHckr cMmemTeHa nociie Opaniycke Oypykoacke peBoaymuje 1789. rogune, oBa cpricka
peBOIyLIMja HHUje MMaja HICOJIOUIKY OCHOBY Yy JIEKJapallyju mpaBa 4oBeKka u rpahanuna. bapem He
y TIOYeTKY, JOK WHTEJeTyajHa eluTa y BUIy BojBohaHckux CpbOa HHje yHena Te Hieje y JeIHy
KOH3EpBaTUBHY cpelnuHy KakBa je CpOuja y oBoM cMmuciay. Mel)yHapoIHU OJHOCH BEJIMKUX CHJIA,
moceOHO y 0BOj ermoxu HarmoneoHOBHX paToBa W BLUXOBHX HETIOCPEIHHUX MCXO/a, Cy OBJE Owin Ha
Hajsehem wucrury. Cpricka peBomynmja 1804-1815. umana je cBOjy HajAMPEKTHHU]Y EBPOICKY
JUMEH3H]y W YJIOTY Yy TOJUTHYKOM, COIMjaJIHOM W BOJHOM Tmoriieny, Oyayhu na je cmarpana
GUTHOM KOMIIOHEHTOM T3B. McTounor (pyckor) murama. *'

IHoverak ycranka. Konuent boxugapa I'pyjoBuha.

Beh nakon npBux 60op6u y npBoj nonosunu 1804. romune, cTBapa ce TeXmba 3a pepactameM OyHe
y yCTaHakKk ca U3pa3uTo 0cI0001IaukoM KOMIIOHEHTOM To Hajboske OclimKaBa J1e0 MUCMa Koje Cy
ynytinu Kapahophe u npyru nmpBamm apxumannputy Apcenujy ['arosuhy:».. Mu Humra Tyhe
HeheMo THIaTH, KO COOCTBEHO Hallle OJ] CTapHHAX KOj€ je CBeMYy CBHjETy IO3HATO Ja je poheHo
Hame xohemMo BO3BpaTHTH, W TO j€ TOINTEHO IMpEa CBHjeM CBETOM W IO 3aKOHOM OOXHjUM U
LAPCKUM HHKO HaMm Hehe GpanmTi." ™

Toxom nene 1804. roguna jeauna BiacT y CpOuju je BOjHMYKA , Y pykama Ckopo cBemoryher
BOokJa. TakBy BJIACT je TOCEIOBAO CBAKW JPYTH BOjBOJIA, CTapelIMHA , OMMOaIia y cB0joj Haxuju ,
Ta je cTora pa3ymJbiBa CypeBHUBOCT Mel)y Bohama yctanka, Oyayhu Aa je cBako CBOJy COINCTBEHY
ped cMarpao 3aKOHOM, CBE W Ja je MCTa HW3pedeHa 300r JWIHe KOpUCTH. CXOMHO TpaIaWIIHjH

> Panow Jbyumh: Hemopuja cpnexe opacasnocmu. Cpéuja u Lpua 'opa, kwura UA , CAHY- orpasak y Hoom
Cany, becena- n3naBauka ycraHoBa npaBociiaBHe emnapxuje Oauke, pymTBo ncropudapa JysxxHobaukor n CpeMckor
oxpyra, Hosu Can, 2001, ctp.21-25. Mcto u kox npod. Ap dparosey6a P. XKusojunosuha. [puiuke y 6eozpadckom
nawanyxy 1790-1804 cooune u nouemax Ilpgsoe cpncxoe ycmanka, ctounnk, 6p.57. Takohe n Bmagumup hoposuh:
Hcmopuja cpnckoe napooa, npBa kwura, ['mac cpncku —bama Jlyka u Apc Jlubpu- beorpax, 1997.

16 Bnamumup hoposuh, HaBeneHo meno, ctp. 72.

" Hageneno je 6ra ocHOBa MCTpakMBama CBUX HcTopHorpada, moyes ox Byka Kapanwmha, nmpexo Jleomonna Pankea,
JI0 HAIIUX caBpeMeHnKa. Tpeba mctahn «CIMIHOCT» CPIICKE «PEeBOIyLHje» ca peBoiyujama y @paniryckoj , Utanmju,
CA/l, anu Tex ox MOMeHTa kaja 6opba 1oburje HaInOHAIHN IPU3BYK U MPEACTBIbAa O0pOyY 3a HE3aBHUCHOCT.

'8 Hagenewo acoumpa Ha pumMcky Makcumy Honeste vivere,alterum non laedere, sum giuque tribuere. Brazuvup
hposuh, HaBeneHoO €m0, cTp. 72.
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CpeImOBEKOBHE CpIICKE ApkaBe, W [lylmIaHOBUM 3aKOHHKOM, TpeOasio je YCTAaHOBUTH KIIPaBH»
3aKOH, U3HAJ KOTra Ce HHMjeIaH YOBEK HE MOJXKE Y3BHCHUTH , a Jja My CE€ CBH MOKopaBajy.Takohe je u
yCTaHOBJbAaBaE YTPaBHOT caBeTa, Tj. [IpaButesbcTByjynruer Cojera 6o npuxaBheHo y Hayemy,
0e3 moapoOHUjer o0jalmhemha 3HaUCHha T€ MHCTUTYIIH]E M BbeHE YJIOTe Y MJIaJI0] CPIICKO] zlpmaBnlg.
Wnak, Owia je mpucyTHa HEJOYMHIIAa OKO Tora uujy Moh he OCHaXUTH yCTaHOBJbABAKE OBOT
oprana.Box je To mocmaTpao Ha ceOu CBOJCTBEH HAuUMH, Tj. Ka0 MOTYNHOCT OrpaHUYaBama HErOBe
Bnactu. Mako My je mpeBacXogHO Ouiia HAMEHEHO Bplieme cyacke (ynkmuje, CojeT je
MOBPEMEHO HM3/1aBa0 U U3BECHE Hapeoe.

Yak je mpumamipbuBO fenoBao mpemyior boxwumapa ['pyjoBuha 3a cTBapame caBe3HE ApikKase,
Oyayhu na je cBaka on 12 ocnmoGoleHux Haxuja Tpebano Ja MMa CBOT KHe3a y CMHUCHy Ineda
(mpxaBe) maxuje.llpemor je oaroBapao moctojehieM CTamy M TeKEaMa OCTauX CTapelldHa Ja
cauyBajy HEOTpaHMUYEHY BJACcT y KHEXHHAMa Koje Cy OCBOJWJIHM Yy TOKY ycTaHKa.MelhyTuMm oBakBe
npemiore je Kapahophe momre nouekao cmarpajyjhu x arakom Ha CBOjy BiacT. tberose acnupanuje
Ccy Omie y CyNmpOTHOCTH Ca CTAapeLIMHCKHM, jep jep je >KeJeo Ja MpPOIIUPU CBOjy BJIACT HA CBE
Haxuje. To je OTBOPMIIO yHYTpalIkbH CIIPO YCTaBHE MPUPOJIE O ypehemy BpXOBHE U JIOKAJTHE BIACTH
y ycrannukoj Cpouju

Haume, Kapahophe je xTeo ma ycrnoctaBu cMCTeM MOHApXHjCKOT IIEHTPAJIM3Ma JIOK Cy C€ HErOBU
YTHUIAJHU TIPOTUBHUIIHA 60£)I/IJ'II/I 3a CTBapame OJIMrapxuje y K0joj O CBaKu MorjiaBap UMao BPXOBHY
BIIACT y CBakoj obnacTu.”’Ca Apyre cTpaHe, Kao CabH OMOHEHTH obeMa CTpyjaMa jaBibajy ce
uHTenekTyannu u3 BojBoamue(koa mTo je Beh momenytu boxwmap I'pyjoBuh, mam Jlocurej
O6panouh), koja ce Hanazwia y Xa030ypIKoj MOHapXI/IjI/IZZ. Onu cy ce 3anarany 3a HE3aBUCHO
CYJICTBO M OCTaJle MHCTHTYIUje Koje Ou orpammumie Moh kako Kapahopha Tako m obGmacHmx
3anoBeaHMKa. CBeCTaH OMAacCHOCTH Koja My Jojla3u ca mHxoBe cTpaHe, Kapahophe je muxoBy
JeATHOCT OTrpaHn4no Ha beorpax, rae je Morao ga KOHTPOJHIIE MOJECPHU3ATOPCKE TEHACHIU)E U
IpKM UX ToJajbe O] HapoAa Koju OM ce Morao OyIICBUTH TakBUM uziejama. [lomutuuku ytunaj
BojBohanckux Cpba je Owo yommTe MaJd © TO He camo 3ato mto cy CpOu y marunu Owim
HE3aMHTEPECOBAHN 32 PEBOJYLIMOHApHE HJEje MPOCBETUTEJLCTBA Koje cy rajumu OOpamoBuh u
BEroBU CyHapomHuiy, Beh mrTo CpOM KOjU Cy pPU3BHKOBAIM JKMBOTE Y OpPYKaHOM CyKOOy Y
YHYTPalIkhOCTH HUCY MMalli BpEMEHa 3a TaKBE MHTEJIEKTyaJ He pacipaBe. TakaB yrimeTeHH Hapox
j€ Morao OUTH caMO HJICATHO CPEATCBO 3a oclioboheme TepuTopHje, TOK O Ce CMHIbakhe HEKUX
¢rockyna HaMK OHMMa U3 (PPaHIyCKe PEBOIYIHj€ MOTJIO MPEIMYCTHTH PETKO YMHHUM JbyIMMa TOTa
BpemeHa. O/iBajame IIMBHIITHE O] BOjHE BJIACTH, T€ CyNpeMaTHja IIMBIIIHE Y OJHOCY Ha BOjHY BJIACT,

9 MIpemua je renepanto cxparame CoBjeta GMIIO J1a je TO HEKM BPXOBHH CyZHja, O 4eMy CBeaode 3armicu Byka
Kapanuha n npote Mareje Henanosuha.

% Crojan Hosakosuh: Yemasno numarse u saxonu Kapalhophesa epemena- cmyouja o nocmary u paseuhy epxoene u
cpeduwrve gracmu 'y Cpouju 1805-1811,Hosa mramnapuja «/laBunosuh», beorpazn, 1907,ctp.5-7

2 Muma I'menwn, HaBenmeHo aeno, crp. 158; Knes Munow npuua o cebu, 3a mramity nmpupenno akageMuk M. B.
Munmhesuh, [p:xaBra mrammapuja Kpamesure Cpouje, beorpan, 1893, crp.1-3.

2 ycrpojerso Cojera , kao oprana rpaljancke Biaacti, I'pyjouh je HajBepoBaTHHje MPey3e0 U3 yrapcKor mpasa, Koje
Mo3Haje XKymnauujcko ypeheme cnuano ypehemy n Hagiexxaoctuma Cosjera. Bunern: Crojan HoBakosuh, Backpe
oparcase cpncke. IHorumuuko-ucmopujcka cmyouja o Ilpsom cpnckom yemanky 1804-1813 (06jaBibeHO IpeMa U3amHY
Cpricke kmmkeBHe 3aapyre, 1954), Apaunbenosar, Hanpenak, Cpricka kirkeBHa 3aapyra, beorpan 2002, crp. 98-99,
122, 123-124, 125-128, 134-136, 138, 188-160; Crojan HoBakosuh: Ycmasno numare u saxonu Kapahophesa
epemena, beorpan, 1907,ctp.15.
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je Omio moTpeOHO anu MPBHUX rOJMHA ycTaHka Hemoryhe, Oyayhu na je Kapahophe y uncturynuju
BOXa 00jeTuHNO 00€, aJlh HU CTajHa paTHA CUTYyalldja HUj€ 03BOJbaBasia TAKO HEIITO.

Ca npyre crpane , Kapahophe je Bucoko menno craBoBe CKyNmITHHE, TOCEOHO Y OBOM TMEPHOY.
Hako y npBu Max u3rieza Ja je OHa UMajia KOHCYJITaTUBHHU KapakTep, (PaKTHYKH je Onia Hocuall
cyBepeHe BiacTH 3ajenHo ca Kapahophem. HaBenenu 3Hauaj nmpoucTuue M U3 MpaBuUia OKYIUbamba
paau TOHOIICHa OMTHUX OJJTyKa, KOja j€ CErMEHT CPIICKOT 0OM4YajHOT mpaBa. buxoBa yHyTpanima
opraHuzaiyja Huje Ouia TayHO ojpeheHa, anu ce MPETHoCTaBba Ja Cy je CAauMmbaBalld «CBH»
CTapernHe.

Bpxorny Biact, npema npojexty boxkunmapa I'pyjoBuha, y oBakBoj np:kaBu He OW BPIIMO HHUjeAaH
onpehenu opran Beh- 3akoH. CyBEepeHOCT OBJI€ MPOUCTHYE W3 CaME YHILCHHUIIE 1A jé CBAKO JIUIIE
JTy’)KHO TIOKOpaBaTH C€ CaAp>KWHU HEKOT 3aKoHa, 0e3 oOupa Ha (yHKIH]Y KOjy 00aBjba y HEKOM
apymTBy. Yak, mMTO je ApylITBeHa (YHKIHMja BUIIA Yy XHjepapXHjd, TO je oOaBe3a IMOIITOBamA
3akoHa Beha. To je jequHO cpencTBo Koje he cxomHO Hayenuma mpasje ¥ pazyma , UCTO JIeJIOBATH y
OJTHOCY Ha Ilapa WJIM Ha Mpocjaka. [aj ancTpakTHU 3aKOH he OUTH jerHa BPEIHOCT JAP>KaBHOT
nopeTKa,Zg, jep je OH rapaHivja Ap>KaBHOCTH YOIIITE, ¢1000e u cUurypHOCTH. Pa3ym u mpaBna cy
OCHOB CBAaKoOT JIPYIITBAa U JIp>KaBe, U TO je jeJHa HEMpoMemHBa BpeaHocT . [IpokinaMoBame Havena
c1000/1€ y OKBHpPY IOIITOBama 3aKOHA j€ Je0 CpIIcKor mpaHor Hacieha u 1o win.l71. m un.l72.
Jlyl1aHoBOT' 3aKOHHKA, KOjHMa j€ YIpaBO yCTaHOBJbEHA HaaMOh 3aKOHA HaJ CBAaKUM YOBEKOM 0e3
003upa Ha HETOB APYIITBEHU MOJIOXKA].

Hcropemeno, [IpaBuresscTByjynran Cojer OM YMHIIN TpEaCTaBHUIU- 12 ocinoOoheHux Haxwuja.
On Ttor Opoja, Heku Ou mOOMIM (YHKLHMJy TOneuuTesba, Tj. MUHHUCTapa.CoBjer je , 3ajeqHo ca
CKYMIITHHOM M 3aKOHOM, Kao ariCTPaKTHUM CETeMEHTOM JAp)KaBo, Tpebao na Oyae MpOTHUBTEkKA
BOKZIOBOM CaMoOJIp>KaBJby. HakOH HBeroBor 3BaHUYHOTI YCTaHOBJbABAKA, 1I0CTA0 j€ MPBH LIEHTPATHU
OpraH, C THM Jia C€ HEroB I0JI0XKaj MEHa0o CXOAHO ogHocy cHara m3mely Kapahopha u oGmacHux
BojBoga’*. CoBjer, MaKko HUKaA Hije GOPMATHO POM3BE/ICH 3a HAJBHIIH JPKABHH OPraH, MEIao ce
y uarepennuje Kapahopha.

Y mpBo BpeMe mociie ocHuBama Ha Bemuky [Nocrojuny 1805, na ckymmruan y bopky, Cosjer je
6uo Heka Bpcta Biane u Kapahophea momohHa rpahancka Bmact y semsbr>. Taza je Kapahophe
MpBUA MYT OHEMOTryhno omo3uiujy Ja My MpeoTMe CylpemaTH]y y cprckoM Hapomy.Crenehu
nokyuiaj je 6uo ocyjehen Beh Ha ckymmutuau y CmenepeBy, anu je CojeT U nopes Tora HacTaBUO
npehyTHO 1a 00aBiba (YHKIHM]y BPXOBHOT JApkaBHOT oprana.llpumerHo je umak, mrto ce Cosjer
0aBMO BHIIE pElLIaBakEM Yy LUBWIHUM CTBapUMa, IOCEOHO YCTAHOBJbABAKEM CyAMja Y
ociobohennm mectuma, ok je Kapahophe 610 HETPUKOCHOBEH Y TOTJIEAY OMITyYHBamba y BOJHUM
ctBapuMa u crpateruje.Tako je CoBjeT TOHOCHO OIyKe KOje Cy ce THLaje Mpojiaje Typckux kyha,
HabaBke MyHMIMjE, U Cl., a cTapeminHe cy CoBjeTy Ha peIOBHUM CKYIIITHUHCKMM 3acelamuMa
MOHOCHIIN (PMHAHCH]CKE U3BEIITAjE.

2z boxxunap I'pyjosuh: Croso, Memoapu npome Mameje Henaoosuha, uznao Jbyoomup I1. Henanosuh, beorpan 1867,
crp. 295-297, kao u penpuHT y yaconucy Pemy6Giuka, 6p. 237/2001.

* Munosau Puctuh: Hapoxue ckymutiae y [IpBom cprickom ycranky,IIpocsera Beorpan, 1954, crp.45.

? Boxunap I'pyjosuh, HaBeaeHo je0.

% panour Jbyumh: Bykos ITpasumencmsyjywihu Cosjem, 360opauk panosa, beorpax, 1998, ctp.210-225.
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[IpehyTHO je ycTaHOBJbEHA CyNpeMaTHja BOjHE BJIACTH y OAHOCY Ha IIMBHIIHY, jJE€p Cy CE CBE OJJIYKE
JIOHOCHJIE Y CBPXY TOMarama BOjJHE KOMIIOHEHTE yCTaHWYKe ApkaBe.BojHO obenexje ycTaHWuKe
JpXaBe je OWJI0 MPUCYTHO KAako Yy paTHOM, TakO M Y MHPHOAONCKOM mepuoxy. W y mpBoj
OpraHU3aIM]U BIACTH «BOJUHCTBO « je M300PHIIO MPUMAT y OJHOCY Ha IMBUIHE ycTaHoBe.” Mako
ciyTaH caMoBoJboM Kapalophja u rmaBHHX cTapeminHa, gfmuaj CoBjera Ha JaJbU TOK YCTaHKa aliu
W Ha PaCIoJIOKEHE CPIICKOT Hapojaa je OMO BEIIMKH. 8 Tpeba umatu y Buay 3amaxkame Byka
Kapannha na ce Cosjer Huje cmeo Kapahoplyy mpotusuty, a o je Morao CoBjery 3amoeaaTs.”’

Mebhynapoana momoh, Ouii0 pycka WiIM TypcKa, je IMpelcTaBjbajia CPeACTBO y OOpOM NIpOTHUB
BOJK/IOBE CaMOBOJbE M amcoiayTu3Ma. MelyTuMm, Huje ce moce3ao 3a HCTOM U3 pasjora
npaBaoJby0Jba, Beh cy Hamepe cTapellrHa Harkumbaje MpeMa CTBapamy jeJJHE caBe3He JpKaBe WU
yak KoH(penepanuje Haxuja.Hanme ,cBaku o1 BUX cMaTpao je Ja O 1Mo OCHOBY yTiie[a M 3aciyra
MOrao Jia ympasJba jeHOM obnamrhy, 4ak U Ja ce TO HEMOCPEIHO NPOTHUBU OIMIITEM HHTEpECy
CPICKOT Hapoja W (MHATHOM HCXOMy ycTaHka. IIpBM CprIckM ycTaHak W NPWINKY KOHAYHOT
ocio0ohema 01 TypCKOT 3yJyMa, YHHIITHIN Cy HE CaMO MHOCTPAaHHM yTUIAju , Beh KOHCTaHTHA
KoH(poHTaIrja u3mMely Boha yctaHka , Koja je X oJBejia y YHUIITCHE.

IIpaBHM aKTH yCTaHKa

[IpBu cpricku ycTaHaK , KOJU je 3aloveT y IyXy POMaHTH3Ma U UCTOPH3Ma, IO3UBOM Ha TpaBAy U
cBojeBpcam Volkgeist , kao u Hadena mpasje Koja Cy Jaxuje HEMOJOCPIHO MOBPEIAMIIH, j¢& MHOTA
JpKaBHONPAaBHA MUTaKka PEIIaBa0 y XOay.»..Y BpPEeMEHy Yy KOM je, YOIIITe, cuia Owia jeHuHU
TJIABHU W3BOP BIIACTH, BJACT j€ M3 CHJIE W M3BHpajia M JOKJIE Ce KO Haja3uo y CHIH, JOTIE je U
BJIACT OHIA y pyKaMa BeroBuM ..».>0 CKOpO je HeBEpOBATHO J1a je jeIHO TAKBO TypOYICHTHO BpeMe
obenexxeHo ca Tpu 3BaHWYHA ycTaBa: of 8 aBrycrta 1807, PomodunukunoB; on 14 nenemOpa 1808
roguHe, Mnanena MunoBaHoBuha, u on 8-11 janmyapa 1811, Mnanena MunoanoBuha u VBana
Jyrosuha, «cBa Tpu ¢ nornucom Kapal)opljeBHheBHM>>3l. VY nuramy Cy peTKU IUCaHU IIPaBHU aKTH,
IITO je BeoMa 3Ha4yajHO 3a 00aBJbambe JICIIOTHACTU U3 HAIUIGKHOCTH ApkaBe. Haume, TOKOM mpBUX
ronuna [IpBor cprckor ycranka, mTo 300T HEKOCTH HapoJa, 3ay3e€TOCTH cTapeninHa 0opbama uiu
JUIIOMAaTCKOM JeNlaTHOIINY, HUje MOCTOja0 MUCAaHW 3aKOH Ha OCHOBY KOTa CYJIOBH MOTY Ja
cyne.O6muaj je OMO TTIaBHH U jeIMHU U3BOP MPaBa, T€ TO HUjE MPOMEHEHO

KHexxnHCKa ayTOHOMHja ca CpPIICKUM HM300pHUM KHE30BUMa U C TYPCKHUM CYJIOM Y OKPY>KHOM
MecTy, je y mopehewy ca KapahopheBum INeHTpanuCTHYKUM TeXHama, Koje Cy BOAMUJE Ka

! pasour Jbyumih: Bojsoode, Ucrounnk, 6p.59. BojBose cy 6riu BojHe crapernHe y Haxujama 10 1808. rommen, kaf je
yBezeHa crajaha Bojcka. O 1811. roauHe yBeaeHa Cy 1Ba HOBA 3Bama-MoNeYnTeb (MUHHUCTAP) BOjHH U
rnaBHOKoMaHayjyhu. Tako je Xxujepapxuja ycTaHHUKE BOJHE BIACTH cajpikaia 9 HHCTaHIM, HajBHLIA je OO BOKI(Kao
WY LMBHUJIHO] BIIACTH), & HAJHIDKE PAHTHPaH je 610 00MYaH BOjHHUK.
% Crojan HoakoBuh, Backpe opacase cpncxke. Ilonumuuro-ucmopujcka cmyouja o Ipsom cpnekom yemarnky 1804-
1813 (o6jaBsbero mpeMa u3namy Cpricke KiskeBHe 3anpyre, 1954), Apanhenosar, Hanpenak, Cpricka KisHKeBHA
3anpyra, beorpax 2002, ctp. 98-99, 122, 123-124, 125-128, 134-136, 138, 188-160.
22Paz[om Jbywuh: Bykos [Ipasumencmeyjyuhu Cosjem, ctp.214-215.

Howun.
3! Crojan HoakoBuh, Jeadecem 2o0una ycmasne nomumuxe y Cpouju, 1883-1903, Hemopujcko-memoapcke 3anucke K
mome epemery u K nocmary u npakmuxosarsy yemaea 00 1888 u 1901, uzname Kmmxkapuuiie C. b. l{gujanoruha,
Beorpan 1912, ctp. 1-4.
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aTncoMyTHU3MYy, JeoBaja MpeBa3ul)eHo, T€ Cce HCTakia WJeja CTBapama HOBE JApXKABHE YIpPaBe.
Hapasno, non 3amrurom Pycuje.

[IpBux rogmHa ycTaHKa Ip)KaBHA ympaBa je Owia ockyaHa. Ilouwmama je W 3aBpiiaBaja ce y
JUYHOCTH HAaXWjCKUX KHE30Ba WJIM CaMUX BOjBOJA, UAME Cy 00jeNMI-eHEe IUBMIIHA U BOjHA BJIACT;
OWwIM Cy HCTOBPEMEHO Cynuje, anu W 3akoHojaBmu. CBojom pematHomhy cy onapehuBaim
YHYTpallkby U MelyHapoJHY MONUTHUKY YCTaHWYKE JAp>KaBe, ald Cy ympaBibadu U (UHAHCHjama.
[Topen TONMMKO MCTAKHYTHX CaMOBJIACHUX TCHJCHIIM]A, JEIWHO UM je e(EeKTHBHO MOTIJIA IMapupaTH
Haponna ckymimTuHa, KOjy Cy MO MPEATCBAHWYKOM MPHUHIMITY , YAHWIH BUHCHU JbYJIU U3 CBaKe
Haxuje. CKyImTHHA je TpeATCcBajbaia JeIMHN U3BOP BIACTH KOJU HHUjE€ HEMOCPEIHO MPOUCTEKAO U3
cuiie, Beh je Onia KOHIMIUPaHa Ha IEMOKPATCKOM MPHUHIIUAITY TpeacTaBibamba. Omryke CKynmTuHe
je gak u Kapahophe mpuxpatao, ca 3agpmkom aa je CKynmTHHA MaxoM IPOKJIaMOBajia BOXKIOBE
npeuiore, 4yak M kajna cy meHy Behuny umHmimm KapahopheBu onmonentn. Tpeba wucrahm na je
OBaKBa CKYIIITHHA UMajia MHTEPEHIIN]e caMo Y TOTJIeTy Iiesie 0cI000heHe TepUTOpHje HIIH OIIITET
MHTEpeca Hapoja (Hop. 3BaHMYHA oOpahara BeIMKHM cuiiama, ynyhuBame JenyTanuja u Cil.), oK
Cy CBe JIpyre OTyKe JIOKAJTHOT KapakTepa Owiie OBEpeHE Ha JIOHOIICHE JIOKAIHUM opraHuma. 13
OBOTI' C€ JaCHO BUJIM CBOJEBPCHA €BOJYILIMja KHEKMHCKE CaMOYIpaBe y JICLUEHTPATIU30BaH CHUCTEM
JIOKaJHEe caMOyTpaBe, jep ce OUIyKe JIOKAITHOT KapakKTepa HUCY IOTHIAJie CKYIIITHHE, HUTH je
6una notpedHa mUX0Ba Bepupukanuja o1 crpane CKyHIITHHE.

JenuHu nOBOJBHO jak omoHeHT CKyNIITHHH jecTe caM BoXka, uuje ce Npu3Hame, ca CBUM
(dyHKIIMjaMa TPAXKHIIO y CBAKOM JaJjbeM IMOKYIIAjy YCIOCTABIhakha Capalibe ca BETUKUM crmama’.
Mako mpokiamMoBaH Kao Primus inter partes, Bok1 je jeIWHM TOJIara0 HEOrPaHWYEHO TPaBO Ha
CYyBEpeHOCT cBoje QYHKIH]je, jep je merora Moh morumana He o1 cTpane n3abpaHuX MPeICTaBHUKA,
Hero u3 Hapona. To My je 00e30ehuBao M HEroB JIMYHU ayTOPUTET M YBaKaBambe CTCUCHO YCIIe.
yCHEIIHE paTHUYKEe cTpaTterdje.TuMe je W WHEeroB TIOJI0XKaj, CXOMHO IIOJIOKA]Y JdaHAIIEET
npeaceqHnKa penyOiuke, 0MO0 MOBOJbHHUJU, ca MHOrO BehuM oBiamthemUMa M Ca MHOTO Mambe
OTpaHHYCHHA.

[IpBu oOpasam apkaBHOT ypehema, je TpenctaBibao Hiejy KoHdemepaimsma , Oynyhu nma je
MOYMBAO HA Capaiby BOjBOJIA jJEAMHO PAJIM OIIITE moTpeda o0paHe U OIMIITE OMACHOCT TYPCKOTa
Hamaza ¥ W3 TPajgoBa W HUCIPEKO TpaHUICe MOOYyHEHE 3eMJbe. Y CBHM OCTAJUM CTBApHMA,
yIpaBHUIIN Haxuja cy JIeITOBATN Kao arcoy THH rOCIOapH.

Crora je Oopba crapemuHa 3a orpaHuuaBame Kapahophese Bnactu noOuna apyrauujy AUMeH3H]y,
KaJga ce y YHYTpalllkby CTBAap YMEIIa0 PYCKH YyTHIAj.BOXTOBO HENpHXBaTame PYKC EMHCHjE U
BCHUX TpEACTaBHHKa Ha biakaHy je OMJIO NMPOY3pOKOBAaHO HETOBUM CyMEIaMa Yy HCKPEHOCT
PYCKHX HaMepa. YBEK je y TUM JlellalbuMa BHE0 CKPUBEHY OMACHOCT MO CBOjY JIMYHOCT W BIIACT,
Kao MITO W jJeCcTe CBOJCTBEH caMoOJpIIlly. AycTpuja je yBeK urpana Ha Ty kapty Kapahophesor
camoJpy0Jba M OUYBama JINYHE KOPUCTH, T€ T'a jeé MHOTO ITyTa , TAKOW HaBeJla Ha TIOTPeIIaH MyT .

% Ha Cxymurtian y OCTPY KHHIH, y IPBHM 3aXTEBAMA CPIICKHM, o1 ITopTe ce Tpaku 1a n3abpaHe KHE30Be BE3Up MOpa
MIPU3HATH, a N3a0paHy KHE30BH J]a NMajy IPaBo M3a0paTH BPXOBHOTAa KHE3a, KOjeMy Ce YIIPaBO J1aBao 33JaTak Ja BPIIU
MOCPEIHUYKY yiIory Mel)y oBUM H3aOpaHUM OKPYKHHM KHE30BHMa U TypckoM Biairhy. Bugetu: Crojan HoBakosuhi:
Backpc oporcase cpncke, cTp. 46.
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Pycku yrunaj Ha 00HOBY cpIicKe ApP:KaBHOCTH

Taxo je Kapahophe nornucao, He CTaBUBIIN CBOj MeYaT Ha KOHBEHIN]y ca Mapku3oMm [laymydmjem
28. jyna 1807.rogune. KonBenuuja, Tj. Bpcta obehama Cpbuje Pycuje ce Huje , yciea HenocTaTka
revaTta, MOTJIa CMaTpaTy BaJMIHOM. 3HAYajaH je MPaBHO-TIOJUTHYKH JIE0 T€ KOHBEHIIM]E, KOjUM je
CpOuja mpeTBOpeHa y TEpUTOPHUjy MO PYCKUM MpoTekToparoM . Hamme, y3 u3jaBibuBame 4BpCTE
Bojbe CpOmje nma nmohe mox 3amrury Pycuje, mckazana je m monba na Pycuja ompenu CpOuju
«CHOCOOHOT 3eMJbEYNpaBHUTEIha, KOjU OM JOBEO HAPOA y pel M y MME PYCKOI Lapa My Jao
KOHCTUTYIIM]Y, Kao U Ja OCTaB/ha YNHOBHUKE Y UME PYCKOT Iapa»

Honazak npBor pyckor npencraBauka K. K. Pomodunukuna y Beorpan je o3Haumo mpucTaHak
Pycuje Ha aktuBHO ydyemrhe y peBomynuju. VcToBpeMeHO cmarpano ce Ja je Ha OBaj HA4MH
YCIIOCTaBJbEH KOHTAKT ca PycHjM Ha AMIIIOMAaTCKOM HUBOY, aid U Ja je PomoduHUKKUH qopacaTo
3aJaTKy JOHOLIEHa akTa 0 HOBOM Jip>kaBHOM ypehewy Cpb6uje.Beh 8. aprycra 1807, Ponopunukun
je mpenouno «OCHOBE NPAaBUTEJHCTBA CPIICKOI», MPBOI CPICKOT YCTaBa, CACTaBJ/BEHOT IpeMa
pyckoMm apxaBHOM ypehemwy. [IprmMece pyckor KOH3epBaTHBU3MA Cy U OBZie OMJIe OUMTIIETHE.

IIpema oBom mpojekty, IIpaButesbcTByjymun CeHaT ca KHa3oM Kao MPEACETHUKOM je BPILHO
BPXOBHY BJacT y 3emsbu. Kma3 je mopen HomuHanmHe QyHKuuje mnpeaceannka CeHata no0uo u
noyacHy TUTysny CBeTsbejiier , kKao W IpaBO NMOMUIIOBama M JI0/€JbUBamba Harpaja 3a 3aciyre
Kma3 6u monemnBao TUTYyNE 3aciyXKHHMa, YMMe ce yBoau IuieMcTBo y CpoOujy. ['mac kmaza je
npecyhuBao y cTBapuma MOBOJIOM KjUX ¢ €HUje Moria 06e30eautu BehuHa riacosa y Cenaty. Cam
Kiba3 je MHaue MMa TpaBo Ha 3 riaca, a ocramu wiaHoBu CeHara-camo 1, unme je moBpeleH
OCHOBHM IIOCTYyJIaT jeIHAKOCTHU.J{0’)KHBOTHO OM MOCTAa0 CaBETHMK OHO JIMIE KOje je Tpu IyTa
y3actonHo oo 6upano y CaBet, CBaku IyT y Tpajamy o Tpu roauHe. CeHaT je UMao HaJIeKHOCT
y morjieny uzdopa BojBoja, GuHAHCHpaKky BOjCKE,0MIITOj OyUeTcKoj o0iacTu, Kao U MelhyHapoaHe
MHIepeHIH]je- IpaBo 00jaB/bUBamka paTa U 3aKJbyueHha MUpa.

Cyncky BiacT BpIle HCKJbYYMBO CYAOBH, KOj€ Cy Yy OKpy3MMa YHMHMJIM JBOjUIA CyAHja U
ry0epHaTop-ynpaBHHUK OKpyra. ['yOepHaTOp je HCTOBpEMEHO U med yrnpaBe y OKpyTy

«OcHoBe..» cy Owie BeoMa 030uJpaH MOKYyIIaj orpaHuuyaBama KapahopheBe Biactu, 030MIbHUJU
YTOJIMKO IITO j€ JI0JIa3uo C apycke cTpaHe. Mako ra je moTmmcao W TUME 3BaHWYHO MPHUCTA0 Ha
HBeroBy caapxuny, Kapahophe je y noraju npmxesbkuBao /1a MOKpOBUTESb , ap AJeKcaHaap, UCTU
He motnuine. Tume Ou cTeKao IBOCTPYKY KOPHCT- OcTayia OM My IIEJIOKyITHA BJIACT a OH caM He Ou
Morao OMTH OIJIAIIEeH jeJMHUM KpPUBLIEM 3a HEyCIIeX OBOI' YCTaBHOI MpojekTa. Tako ce 3aucra u
necwiio, jep cy «OcHoBe...» noHekse notBpawie Beh mocrojehe crame y ycranmakoj Cpouju. Ca
apyre ctpaHe, npeasubeHo orpanuuerwme KapahopheBe Bmactu je map AsekcaHgap cMaTpao
YHYTpaIIkbUM TUTakEM HOBE CPIICKE ApKaBe, y Koje HUje MMao mpasa Ja ce menia. Ponopuauku je
HaBEJICHO NUTAkE PEIINO Ha TaKaB HAYWH jep je MPUIUKOM jgojiacka y CpOujy mMpBO KOHTAKTHPAO
BOXKJIOBY

omo3unijy. Hamao ce ycpen omTpux cykoba, WITO My jeé OTeXalIo Jajbu OOpaBak M TOHEKa]
(BeoMa MCKpeHa) HACTOjamba J1a MIOMOTHE CTBapame Ip)KaBHE yrpase” .

¥ Crojan Hosakosuh: Yemasno numarse u saxonu Kapahophesa spemena, Beorpaz, 1907, ctp 22.
% Jenan mepuon ce y ncropruorpaduji o3HauaBa kao neprox PonodunnkuroBor 1 Kapagjopajeor caBiaapcrsa.
PonoduHukrHOB yTH1IA) je OO TONMKY Ja je, nojoBrHHOM oktoopa 1807, Ha cacranky y ['onyOumy, onemoryhuo
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PonopuHUKMHOB  yCTaBHM NpoOjeKaT je MpeAcTaB/bao yBOhEeHmE MOHApXHM3Ma Ha Majia BparTa.
[Ipobmematnuyno Ou OWiI0 oOcTBapewme OBe 3aMuciau ,jep je y CpOuju HACTYMHO TPEKHU
KOHTHHYHTETA CPIICKE IP>KaBHOCTH U J[ynranoBor MoHapxu3Ma. CpICKH HApOJ je BEKOBUMA KHBEO
y JIp>’KaBHO-TIPABHO] M30JIalUjH, YITyheH jeIMHO Ha MCIAMCKO MPaBO M 3a0CTaIH (HEyJATHH CUCTEM.
EBpona ce ynpaBo nojausaia MpoTHB CaMOJpIKalla U MOHAapXHje; aMepuuKe ApiKaBe Cy Ce peluie
Oputanckux crtera 1776. rogune; ®panirycka Oypskoacka peBOJyIHMja je MpOKJIaMoBaja Havena
JeTaJINTeTa, JEAHAKOCTH U CJ000E; CIMYHU MOKPETH Cy OWIM Yy TOKY y OCTAaJUM EBpPOIICKUM
3emsbaMa. HoBa monapxuyHa Biact y CpObuju O ce pa3nukoBalia O] pycke , 300T ejlemMeHaTa
UCKJbYUYHUBO CPIICKE caMoyTpaBe. AJH, To 61 OMII0 HEJOBOJHHO 3a orcTaHak. Ca qpyre cTpaHe ¢y ce
HaJa3Wid CPIICKH HHTEICKTyaIH-ayCcTpOoQin, Koju Cy mpomnarupaiud ciao0ody o Biagapa M
MOKOpaBame 3aKOHY, Ka0 jeIMHOM IIPaBOM IOCIIOIapY.

Taxohe, momano je HejacHO yBoheme ruiemcTBa y CpOHjy, Kao JoOIIe KOIMHje PYCKOT CHUCTEeMA.
deynamHu OJHOCH, KOjU OM OWJIM TIOJJIOTa TO] TOJUTUYKO] HOBUHH, Cy OWIM (DaKTHUYKUM TyTEeM
YKUHYTH CaMUM MoueTkoM ycraHka. CoBjeT, Tj y PonoMHUKMHOBOM MpOjeKTy OH C €Ha3uBa
Cagetom, Ou mipesicTaBbao 0a3y pycoduiia u riiapHo npotuBTexkumte Kapahophenoj BJIACTH. >

YceraBuu akT u3 1808.roquue

Kpajem 1808. nouwto je no ycraBHux pegopmu y Cpbuju. PonoduHMKMH , MaKO MHUIMU]ATOp, j€
cama OMO YKIOWEH M3 3aKOHOAABHOT pana. Hawmme, mpemnarao je yBoljeme KHe3a (ymecTo
Bok1a),HapoaHor cyna,u Biaje ca BHIle MUHUCTapcTaBa U koH3uctopuje. CoBjer Ou 3aapiKao
Jocaanme PYHKIUjE, a YMHIIIM O Ta HAjTIO3HATHjU yCcTaHUIU. Takole, HamepaBao je 1a CpICKy
L[PKBY CTaBM TMOJA OKpuJbe pyckor cuHoga. OBo je 3a CpbOe OMIO HOTHYHO HEMPUXBATIHUBO,
moceOHO mTO Ccy Beh mMManm nommx MCKycTraBa ca TpuymM cBemTeHcTBoM. CpOmja Ou ce, mpema
wiany Ponodunukuna, npoctupana usmely [lpune m Tumoka, a Ha jyry ¢ rpagoBuma HoBum
[Tazapom, Ckombem, Humom no came Coduje. TakBa CpbOuja OM MMama CONCTBEHY CYACKY
opranuzanujy, a [loptu Ou naBasna MuHuUManaH gaHak. Cprcku cyBepeHUTET OM OMO BHILIECTPYKO
HapyIlleH, JaBambeM JlaHKa TypcKoj U PYCKHM 3aKOHO/ABCTBO, KA0 M PaJIOM PYCKOT U (paHIyCKOT
xon3yna y Cenary.’

HoBu ycraBau akt je moHer 28.HoBemOpa 1808, a myrtem pacmmca, o6jaBibeH Tek 14.nmeneMOpa
1808. rommue®’.OBUM aKTOM Cy yTBphEHH OpraHd BPXOBHE M JIOKATHE BIACTH y YCTAHHYKO]
npxasu. Kapahophe ca moromMcTBOM je mpHU3HAT 3a NPBOT W BPXOBHOI NPEABOJHHMKA Cp6I/Ij638.
BpxosHa Bnact je npunanana «l'ocrionapy bophy [lerpoBuhy», koju jy je UMao BPUIUTH 3ajE€IHO ca
Cosjetom u mnpexo Copjera. 3amoBecTH OJ OIIITEr 3Hayaja Cy Mopaje OUTH U3BpILEHE Y

WHTETPAIHOj Bep3uju, 0e3 003mpa Ha EBEHTyallHO INPOTHUBJBEHE Mepama Koje caapxke. CBako

U3MUpEHe ycTaHuKa ca [IopToM U MoCTH3amke CenapaTHoOr CPIICKO-TYPCKOT MUpa. Y TOME Cy My CBECP/HY oMoh
MIPYKUJIH BlIaguka O6eorpaacku- hanapuot Jleontuje n Tanammu cekperap Cosjera Credan JKuskosuh. Ctojan
Hogakosuh: Backpc dparcase cpncke, ctp. 46.

% Tparocnas Jaukosuh: Mcropuja npsxase u npasa 19. Bexa, Hayuna xesura, Beorpa, 1958, ctp.6-41.

% ITpeu cpncku yemanaxk, TEKCT HEMO3HATOT ayTOPa, JOCTYIAH Ha http://www.vj.yu/vojna_istorija

3" Crojan Hosakosuh: Yemasno numare u saxonu Kapalhophesa epemena, Beorpas, 1907, ctp.47.

38 Wowun,ctp. 47-48., Hukona bypa, HaBeneHo jeno, ctp. 80-81.
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CYIIPOTCTaBJbAE U HETIOCIYIITHOCT Cy C€ CMaTpald M3/ajoM, a HEeHHU MMOYMHHOIM HEelpHujaTesbuMa
Hapo/ia Te OUTH M HaJCTPOXKH]e KOKHCHH.

Taxolhe, n3paxkeHa je U BoJba 3a MOTBPHUBAKEM XHjepapXxHje BIIACTH, jep CBAKM YMHOBHHK MOpa
3HaTH « 0Ky hie 3aIoBeCT MpUMAaTH ¥ 1 KoMy fie 0AroBop 3a cBarmTo gaBatu»>. Jexumu omamhen
3a m3naBame 3amoBectu je Kapahophe, ¢ tum ga Cosjer noOuja, mopen cyiucke , u (QpyHKIHjy
m3BpIIHOT opraHa. CoBjeT MPEHOCH 3aloBECT KOMaHJAHTy Haxuje, IMTO ce Jajbe mpociehyje mo
HETNOCPETHUX M3BpIIMIIANA. Y CTAaHOBJBEHA j€ OJTOBOPHOCT y MOBPATHOM IPABIly, KaKO U JIOJIHUKYje
LIEHTPAIM30BaHO] TMMHPAMUIM BJIACTH W CTPOroj cyOopauHanuju BiacTH. OBHM aKTOM je
Kapahophesa Bnact jour Buie ojayana, a Binact CoBjera joir Bulie orpannueHa Oyayhu na ce uctu
onpehyje 3a BpxoBHU cya. [Ipu3Hamem HacimeqHOCTH HBeroBoj mopoaui, Kapahophe je yctanoBno
MOHAPXH3aM, KOjH , Ha KalOCT, HHje peanu3oBaH.'’3HAYAjHO je M HMCKA3MBAEE CAMOCTATHOCTH
Ip>KaBe y IyHOM CMHCIY, jep ce HHIJIC HE CIIOMHIbE IMMOKPOBHUTEIHCTBO Pycuje, HUTH ce ToBOpH O
O6uJI0 KaKBOM OfHOCY nipeMa Ayctpuju u Typckoj.

Tpeba HaroMeHyTH J1a je yCTaBHU aKT, y BUAY yroBopa 3akibyuyeHor usmely Kapahopha u Cosjera
MPBHM NHCAHU TPaBHHU aKT, JIOHET y TOKY Tpajaka YCTaHKa, KOju Cy mormucaie obe (yroBopHe)
cTpaHe. MaTepujaJHOIpaBHU acleKT OBOI aKTa je CBAaKako 3HauajHUjH, Oynyhu na je mume y
MOTHYHOCTH YKHHYTa KHEKHWHCKA caMoympaBa, yBeaeHa ¢epmanom w3z 1793. rogmne. Hekm
uctopuyapu Hamehy kao pemieme OBOj CKOPO HEBEPOBATHOj UMEEHUIIM TO IITO CY y BpeMe
JIOHOIIIEHa OBOT akTa, y Cosjety Omie npucytHe Behunom Kapahophese nmpucranmiie.

Axt n3 1808.rognHe MMa KOHCTUTYIIMOHY NpUpoAy, U3 Buie pasznora. OBum je CpOuja ucrynmna
U3 TYPCKOT peXHMa, ajdd ¥ NOTIYHO cl1000/aHO, 0e3 yTullaja IpeACTaBHUKA BEJIMKUX CHJIA JOHENa
aKT o yHyTpammeMm ypehemy npxae. Kao akt mpaBHe emanmumanuje ycranumuke CpOwje,
MIPEJICTaBJbao je OCHOBY U 3a akTe noHeTe 1811. roqune.

Ycrasuu aktu u3 1811. rogune

JoHomemy ycraBHUX akata u3 1811. roguHe npeTxoauia je BUIIeMeceYaH JIOTUCTHYKA MTPHUIIPeMa
Kapahopha u merosux caBeznuka. HajBuine je Tome Tome nonpuneno KapahopheBo nepasymeBame
pycke muruiomaruje y CpOuju, jep je HCTOBPEMEHO MOoJpKaBajia EerOBY OMO3UIIM]Y M TIOKPET 3a
ocioboheme CpOuje Ha yMjeM ce 4eldy OH Haja3uo. YcTaBHa pedopma CyHITUHCKM HHUje HUINITA
MoceOHO TPOMEHMJIA H3y3€B IITO jeé Ha BEOMa €JIETAaHTAaH M BHCIPEH HAYWH HEyTpaiaucania
Kapaljophese Hajsehe mportuBHuKe( 0e3 00jasHM ma ce THUME 3aMepud Pycuju) W meMy camMoM
VUBPCTIIIA BIIACT [0 IPAaHMIA ancoayTu3Ma’ . OBako je 3aBplleHa AyroTpajHa GopGa MpHUCTAIMLA
UJieje ¢ jakoM IEHTPaIHOM Biamhy 1 3arOBOPHHUKA HAXHjCKE ayTOHOMHU]E .

% Y6un, unan 2 masenenor axta; Bmagumup Roposuh. Kapahophe u Ipasu cpncku yemanax,ctp.86-87.

0 O ToMe cBeouM U KpyHa, HA 3aMHIILIBEHOM reuaty KapaljopljeBoM, a cBe y ckaiy ca TpaauiujoM CPeIHmOBEKOBHE
cpricke apxkase. Pamom Jbynmwih: Junacmujcka 3namersa, TekcT o0jaBibeH y ['macy jaBHocTH, 6.Maja 2001. romure.

H« Munerko Crojkorh ce Taja ¢ remyTammjoM Hamasuo y Bykypemry 1a ox Pyca H3MOIIH BOjCKy M HOBOTa PyCKOT
arenta Hamecto K. K. Pomodunukuna I1. JloOpmar, Taga 3anoBeqauk rpaga Kinamosa, Huje xteo mohu y beorpan 6e3
pycke Bojcke 1 Mmienka. Xajayk-Besbko, koju je mpoTtus mianoBa KapahopheBux u MiageHoBruX Morao, mo 0ypHOj
CB0jOj HapaBH, HEIITO YYMHHUTH, YKIOICH je U3 beorpama mykaBcTBOM, jep je mobuo riac na cy Typrm yaapuiu Ha
Bamy, Te Besbko ca cBojuM MoMItMMa oTpuHr Ha rpanuny». Ctojan HoBakosuh: Backpc dparcase cpncke , CTp.
102;Bnapumup hoposuh: Kapahophe u [Ipsu cpncku ycmanax,ctp.87-88; Crojan HoBakosuh: Yemasno numarve u
saxonu Kapahophesa spemena, beorpan, 1907, ctp.78 .
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be3 ¢opmanne npomynranuje, notBphen je ycraBuu akT u3 1808. romuHe M TO myTem pasmeHe
3aKJICTBU 421/13Meljy Kapahopha u crapemmna, mro ¢ ecMaTtpa CBOjeBpCHOM yCTaBHOM OCHOBOM. Kao
HacjielHa TeKOBHHA MOPOJUIE YCTaHOBJbEHA j¢ MOHapxujcka BiacT Kapahopha na ocnobohenoj
tepuTopuju. Mehy rimaBHMM 3aMuciiiMa OWia jeé ¥ YHHINTaBamke yriieaa MOjeANHUX CTapelinHa y
Hapony TtuMe IuTo he, 300r BHCOKMX JpkaBHMX ¢yHkuuja , Outm mnox KapahopheBom
WHCTAHIIMOHOM KOHTPOJIOM. Y CYNPOTHOM, Tj. y ClIy4ajy oaOujama (yHKIH]Ee, Kao y Ciaydajy
KPUBHUYHOT Jiefla u3/iaje, cIeIuIo je MPOroHCTBO U3 3eMibe . Haxmje kojuma cy KoMaHaoBanu Ouie
Ou pa3OujeHe H amamke yIpaBHE jeIMHMIIC, KOjuMa O OWJIO JIaKIIle yIPaB/baTH MyTEM JbYIU OJaHUX
Kapahophy. [lasse, ycranoBbaBameM llomeun-tesbctBa U Benukor 3emasbekor cyjga KOHauyHO Ou
6uo pachopmupan CoBjeT , uMja je HAAJEKHOCT OCTaja jeAMHO MOTBphUBamEe KOMaHIAHTOBHUX
OJUTyKa U CTapame O BUXOBOM cripoBohemy.Tako je u yunmeHo Ha 3acenamy CKyNIITHHE ,Koja je
Tpajana ox 8-11, janyapa 1811.romune.

HckazuBamem OeckommpomucHe noapiike Kapahophy n merosum nmoromiiuma CoBjeT je OTBPIUO
HETOBY PELICHOCT Ja YCTaHOBM JAMHACTMYKO Hauesno. [loceOHO 0 ToMe cBelouYM 4il.2. 3aKJETBE,
kojy cy monoxunu uinaHoBu Cosjera Kapahophy. Hamme, mon mpermom 3a u3majy Owio je
3a0pamkeHO U Pa3MUIILJbATH O JAPYTrOj IMYHOCTH Ha (DYHKIMjU IPEABOJHUKA CPIICKOT HApOAa, JOKIe
TOJl j€ Hhera camMor W HeroBor nmotoMcTBa.OH je CyBEpeHH JIpKaBHU OPraH, a CBH OCTalId CTOje y
CTporoj cybopauHanmju y ogHocy Ha mera. OH je mocleAma MHCTAHIA 32 U3PUIAkE HajTEKHIX
Ka3HH, Kao MITO Cy CMPTHA Ka3Ha WJIHM JTO)KUBOTHHU 3aTBOp, a HCTOBPEMEHO MMa W jEIMHU IMPABO
MOMUJIOBabA.

3ay3Bpar ToMme, Kapahophe ce oOaBe3ao Ha mnomroBame CoBjeTa Kao MHCTUTYyLHje U
MpUXBaTHOCApAIlby Ca UM Ha I[0JbY YHyTpammke ©u MehyHapomHe momutuke. HMcro je
YCTaHOBJBCHO U Y TIOTJIEAy M3pUIama HajTSKUX Ka3HH, JIOK je MPaBO MOMUIIOBaKka 3a/IpKao ceOu
Ka0 WCKJbYUYMBY HaJUIeKHOCT.M300p YMHOBHUKA y IpXaBHOj ynpaBu Bpmmo je CoBjeT, JIOK je
Kapahophe nmorBphuBao uctu mormucom u nedatom.” Taxolje, MOHOBJbEHA je PEHICHOCT yCTAaHHUKA
na ce mokope Pycuju, pyckoMm mapy W 3aKOHMMa, Kao TMPHIaJHUIMMAa HCTOBEPHOT, CIOBEHCKOT
Hapoaa. Aktuma aoHeTuM kpajem 1811. roguHe perynucaHu cy OAHOCH CBUX BJIACTH, a BOjBO/aMa
Hapel)eHO /1a opraHm3yjy TOIITY, ypeae IUBIIHE M CBEIITEHHYKE CyIOBE M TOIIaJby BOJHUKE Ha
o0yKky. Ycaenuia je ypeada o OpraHu30Bamy M pajy Marucrtpata, a Ha Kpajy cy ce CBe MpHUCyTHE
CTapelIrHe 3aKiele BOXIy a he momroBatu J0OHeTe MpoIuce.

Ha ocuHoBy naBenmenor, Kapahophe je 11. jamyapa 1811. mzmao ykaz O IIpaBuTessCTBYjynraeM
COBjETY M O HEroBHM JyXHOCTUMAa. OBUM YKa3oM je y TOTIYHOCTH YKHHYTa KHEKHHCKa
caMoyTIpaBa YHju Cy PEIHMKTH jOII YBEK €Tr3UCTHPANH, MPBEHCTBEHO Yy IUIAHOBUM PomoduHUKHHA.
[MOpen Tora , M3BpIICHA je LIEHTpaIU3alja JpKaBHUX TIOCIIOBA, a CAaBETHHUIIN CY MOpalu J1a u3dope
Mmecto y CoBjety He on Hapoaa, Beh crunamem Hakimonoctu Kapahopha. YcraHoBIbeH je mpuHIHIT
JeAMHCTBA BIIACTH, TOBEACH /10 UCKJBYYHUBOCTH.

Benuku 3eMalbCcKu CyJI, je TIPEey3€eo0 U Mmociemy koMiereHIjy CoBjera ,Te ce MOKe CMaTpaTtH Ja je
MOMEHTOM CTyHama Ha cHary oBoe ojuyke , Cosjer y cmuciay 1805. roaune, 6uo nerpaaupas,

%2 TpeGa Harmacuti 1a MelycoGHa pa3MeHa 3aK/IETBH, IPAKTHKOBAHA IPHIMKOM JOHOIICHA OCICAHIX aKaTa y
YCTAaHWYKO]j IP>KaBHU, MPEJCTaBIba BPCTY yroBopa
* Crojan HoBakosuh: Yemasno numare u 3axonu Kapahophesa epemena, ctp. 90-93.
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Heniotpeban , Te ykuHyT. Ocrtano je camo mme Cosjera Te u KapahopheBo oOaBe3uBame Ha
«Beproct CoBjeTy TpeGa MpUXBaTUTH Kao dopmanusam.

Cenam ycraBHuX akara joHetux 1811. roguHe mpeacTaBiba BPXYHAIl CAaMOCTAIIHE JPKABOTBOPHE
JenaTHOCTH ycTaHuka.MehyTtum, Ouio je jacHo faa je 3a MeljyHapoJHO IpU3HAkE OBAKBE AP)KaBe
norpebaH BUINK CTEIEH CBECTH WM TpH3HAWKa O] CTpaHe Benukux cwia. Ciabo mo3HaBame
Mel)yHapoJHHUX O/HOCA, YKa3HMBamb€ MOBEPEHha, HAIMK Ha KIaukamuiy- Ayctpuju win Typckoj , je
OMTHO M3MEHWJIO W TOK YCTaHKa a JIM W HEeroBy cymrtuHy. Hempectane 6opbe ayctpoduiicke u
pycoduicke cTpyje cy camo yop3aBaie Kpaj 0ciio00heHoj apkaBu

Hageneno je camo yOp3ano mpomacT YcTaHKa MOpeJa CBE OIITPUjUX CYKoOa ycTaHMUYKUX Boha u
noce6Ho npotuB Kapahopha. Usrnenano je kao ma je cee moBpaheHo y crame npe 1804. rogune.
W3y3es, cBeuaHor mnpusHama llopre y ocmoMm wnany Bykypemkor yroBopa ma ce Cpbuma naje
BUXOBa YHYyTpalllkba ayToHoMmHja. [locnenmy MOKyIIaju yCTaHWKA J1a ¢ €u300pe 3a MOBOJHHH]U
nonoxaj Cpbuje, Hucy ycnenu. Typcka je odekuBaja CpPIICKO MOTIYHO MOKOpPaBame, a He JIUCTY
HOBMX-CTapHX 3axTeBa. Y CTAaHUIM Cy Tako Tpakwiu Aa rpaHune CpOuje ocTaHy HENPOMEHEHE U
Jla HUKO HeMa IpaBoO Ja C eMella y IOCJIOBE CpIICKe JApkaBe, na mocrojeha ap:kaBHa ympasa
OCTaHe,H JIa caMH 4yBajy B OpaHe 1mapcke rpajose. HaBeneHo j e0mio y CynpoTHOCTH ca 0ApeI0oM
Bykyperkor MEpoBHOT yroBopa, kojuM ¢ eCpouju oay3umMajy CBU €JIEMEHTH JAp>KaBHU U Bpahajy ¢
€ y CTame Mpe yCTAHKA.

Uctopruapu 20 m 21. Beka, mocmarpajy IlpBum cprickm ycraHak y KOHKTEKCTY TpahaHCKHX
peBonynMja, Koje cy y TOM mepuoay mnotpecaine Eppomy. Mako cy ycmenu na HeyTpamuiry
¢deynanmau nopenak , Cpbu cy nenmuMuuHO OOHOBHIIM CBOjy IpiKaBy, Makap y OrpaHHYECHOM
o6muky (ayroHomHom).IToTmyHa HalMOHANHA WHTErpaluja HHje OCTBApeH, jep HHTEpecHMa
BEJIMKHX CHJIA HHjE OJroBapaso MOCTOjabe jake HALMOHAIHE ApXKaBe y jyroucTodroj EBporu”

Enuniaor

Mopgeprae npxaBe, ca IpuMecama IEMOKpaTrckor ypehema wim 0e3 BHX, NOCMaTpaHe Kao
MOJINTUYKE TBOPEBHHE HACTajalie Cy Kao "TBOpEBUHE CHie" M MPETeH3Mja Ha MPECTUXK, Y TOTIICTY
Kojux cy Omnu omnamheHn camo HajMOhHUMjU y XMjepapxuxu BiacTH. CXOJHO TOME, Tako MU
HECTajy- crtom”’. OCHOBHH MOTHB [IpBor cprckor ycTaHka jecte OWIO HE caMo ocioboheme oJ
Typckor pexxuma , Beh m on Typckor Hacieha. HakoH BUIIEBEKOBHE €r3UCTEHIMjE HA OBUM
MpPOCTOpPHMA,  TOCTaBJBEHO KAao HWCKJbYYMBO Yy  OAHOCY Ha  TPHUIATHUKE  APYTUX
Halyja,peCTaB/beHO j€ Kao TEeKOBMHA (eyranu3Mma, Koja je cTora M3MCKHUBajia OecroroBOpPHO
MOINTOBarke. YCTAaHWYKA JIpKaBa je Omiia MOKYIIa] MpeBa3sHIakema HaBeIeHOT. To ce moceOHO

* Crojan Hoakosuh: Backpc opoicase cpncke, ctp.58; Pagour Jbymmh: Bykos Ilpasumencmeyjyuhu Cosjem, ctp.214-
215.

% Hukona BVYpa, maBeneno geno, crtp 109.

“® ‘Bophe Pansess:Cpbu 3a cno600y, Espona 3a pauynuyy, MHTepHET HOBHHE cepOCKe, JOCTYITHO Ha
www.SrpskaDijaspora.info

" 3opan O6penouh: Denomenonoeuja pasnodywmocmu , TOTUTHIKE Mecedrnk Context, na www.kontekst.co.yu
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BHUJU Yy TIOCTENIEHOM YKHUAAlkhy KHEKHHCKE CaMOYIpaBe, Ka0 TYpCKE YCTAaHOBE M PENUKTA jeTHOT
nooa.

Pycku ytuiaj je TokoMm Tpajama YcTaHka OMo M3pasuT , MOHEKa U npecyaad. thena moapimika je
Ouna AMCKpeTHA Ha IOYETKY YCTaHKa , Ja Ou mpucyctBo PomoduHuknHa O3HAYMIIO BeoMa
TUpEeKTaH mpucTtyn mnpobiemy. Cpricku ycTaHumu cy Pycuju OecroroBopHO  BEpoBaIH U
MOIITOBAJIM , KAO CJIaBjaHCKY, MPaBOCIaBHY, XpuiThaHCcKy apxkaBy. OBe MpETeH3H]j€ MOCTOje jOIII 0J1
ckynmtuHe y Octpykaund, oapkane 1804. ronune, Ha K0joj Cy NMPBU MyT UCTAKHYTH 3aXTEBU 3a
MOTIIYHO OCJIO0Oheme M YCIOCTaBJbalke , Tj. OOHOBY CpIICKE ApkKaBe. 3a PycKoM momohw ce
MOCETHYJI0O HAKOH INTO Ccy AyCTpWjaHIHM, TOCIOBUYHO HEYTPaJIHH, W WHavye HamoieoHoBH
CaBE3HMIN POTHB Pycuje, yckpaTuimn npyxkarbe ucre. Hanme y cTpaxy o Typcke BojHe HagMohy,
YCTAaHUIIM Cy CMaTpaJid J1a UM MOXKE IMOMONM jeAWMHO 3aIlTHTa HEKOT XPHUITNhaHCKOT Biajapa.
Wny3uje 0 BEYHOM CaBE3HUILNTBY CapyCKe CTpaHE Cy pacHplIieHe OCMOM TadykoM bykypemrkor
MHPOBHOT yroBOpa, KojuM ce Pycuja obaBe3ana qa HaTepa yCTaHUKE J1a C€ BpaTe Mo TYPCKY BIIACT.
Jlo Kpaja ycTaHMYKE Jp)KaBe YHIEHU Cy TOKYIIAju Jla Ce TPajloBH O4yBajy Kao CIOOOIHHU O]
Typcke Biactu. Ca apyre crpane, Typriu cy TpaxuiuBpahame Ha crame npe 1804.rogune, mro
takole HHje 60 y cKiaay ca oapendama yrosopa.. Kankymucame ca HHTepecHuMa CpIICKOT Hapoaa
y KOHKPETHOM CITy4ajy C€ 3aBPIINJIO HETIOBOJHHO MO CPIICKM Hapo, Oyayhu ga je mpikaBa Hecrana,
HacTpajaiux je Omio Ha o0Oe cTpaHe, MpUBpea je Ouna yHuIITeHa. Pycuja je mpucrajambeM Ha OcMy
Ta4Ky HaBEJCHOT YroBOpa MPHU3HAJIA CONICTBEHY TPEIIKY , T€ Ja CE Mellaia Y YHYTPAIlkhe MUTambe
jeIHe CyBepeHe JprKaBe.

[Toxg ycraHMYKOM Ip’KaBOM C€ OBJE MOJpa3yMeBa «IpaBHA JIMYHOCT KOja YMHOM (HaKTHIKOT
HacTaHKa nocraje wiaH MehyrapoHe 3ajeqaure.» Vi TeopujcKu-TipaBHO TIIEAaHO, TEPUTOPHja HA
K0joj oOWTaBa M3BECHO CTAHOBHHIITBO, a KOje ce MokopaBa ozaroBapajyhoj (ma u daktuukoj,
arcTpakTHo cxBaheHoj) Biactu. J[PxkaBa je y TOM KOHTEKCTY MOCTOjaia 07 MOMEHTA YCTaHOBJbakha
IIPBUX OpraHa BJacTU Ha ocjoboheHum Teupropujama. CBaka jaajba peopraHusanuja nocrojeher
ypehema cTpemMmia je kKa yCUTHhaBamky M TpaHamky YHHOBHUYKOT amapara. CBe je TO yYHIEHO U3
Kpajibe MPaKTHYHHUX pa3iiora, HajBUILE 3aTO IITO Cy CTapeUIMHE Onie 3a0KyIJbEHE PAaTOBAmbEM, ajli
Y CBOJUM JINYHUM CYKOOHMMa OKO TPEBIIACTH Y HOBOCTBOPEHO] APIKABH.

Ocrtaje jour jeTHO 3HAYajHO MUTAKHE, TEPMHUHOJIONIKE MPUpoAe: Aa v [IpBu cpricku ycTaHak Tpeda
rocMaTpaTH Kao OyHy, yCTaHak, UM peBostynujy? Cam moderak YcTaHka jecte Ouo OyHa- MpOTUB
JAXUjCKOT Tepopa, MPUTYkO0a Ha HETMpaBWJIAaH M HETpaBelaH pajJ TYPCKUX JApP)KaBHUX opraHa. Y
OBOME C €MOJKE IMPENo3HATH MPaBO Ha jkanly, WHAYe TapaHTOBAHO y CBHM JICKJIapaiyjama IpaBa
Kao 4YoBeka u rpahanmnna, mpoucrekinum u3 Opaniycke Oypixoacke pesonynuje. Ox MOMEHTa Kajaa
je ycTaHak J00HMO HAIlMOHAJIIHU TPH3BYK, M 0€3Mallo BEpCKy , IMPABOCIABHY ,KOMIIOHCHTY,
MpepacTao je y CBOjeBpcHY rpahjaHCKy W COIMjaJIHy PEBONYIH]Y , KaKBY JIO TaJla HUje 3a0CIIenHr0
MoznepHu cBeT. Crora je ucnpaBHo TBpheme CBero3apa Mapkosuha, na je [IpBu cprcku ycraHak
MMao BHWIIE CJIOjeBa, W Ja CYy U HEroBH €QEeKTH MJaleKo IPEeMalluil «OKBUPE KYJITYPHOT
TIPENopoa, COLHjaTHOT IIPEBPaTa U HALMOHAIHOT ocnoGoljema»’ Peomyiiija 03Ha9aBa KOPEHHTY
MIPOMEHY JpKaBHO-TIPABHOT TIOPETKa, OBaj YcTaHaK je Omo MHOro Bumie of Ttora. Kopenure

*8 Munosan Puctuh: Hapoxue ckymurrae y [IpBom cprickom ycranky,IIpocsera Beorpan, 1954, crp.27
* Panom Jbyumh: Tymauema cprcke peonymuje (y ucropuorpaduju 19. u 20. Beka), Cpricka KiIKeBHA 3apyra,
Beorpan, 1992, ctp. 17-18.
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MIPOMEHE Cy HM3BpLICHE Y CBUM OOJIACTMMA JIPYIITBEHOT >XMBOTA, Ca TEHJEHIIMjOM pacKuia ca
HaMETHYTUM CUCTEMOM BPEIHOCTH.
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THE CONCEPT OF TRUST AND SOME REMARKS ON ITS
ADMISSIBILITY UNDER TURKISH LAW

by
DR. ERKAN KUCUKGUNGOR*

INTRODUCTION

Having their roots from English law and forming part of legal systems of the countries governed by
the British in earlier centuries, especially those of which have been deeply influenced by common
law due to their geographic, historic and political closeness, e.g. USA, Canada, Australia, New
Zealand and India, the trusts have also been gradually introduced to the systems of many civil law
countries which are not familiar with the concept of trust as a result of the conflicts involving trusts
that arose as a matter of private international law in their jurisdictions’. Although it is virtually
impossible to determine exactly neither the number of trusts nor the total sum of trust funds all over
the world, it is unquestionable that the trusts play an important role in economic, social and legal
sense in United Kingdom and the other countries®.

In the early twentieth century the legal historian and Equity jurist, F.W. Maitland had regarded
trusts as follows: “If we were asked what is the greatest and most distinctive achievement
performed by Englishmen in the field of jurisprudence | cannot think that we should have any better
answer to give than this, namely the development from century to century of the trust idea™.

Another author, P. Lepaulle, emphasizes the importance of trust by mentioning that, “Trusts are
used to build, so to speak, a bridge from the present to the future, from the land of abstractions to
the field of concrete realities. If a man wants to leave a property to unborned grandchildren, or to a
corporation to be formed, or he has ... a generous but vague aspiration towards the establishment of
world peace, and wants to devote his fortune to its realization after his death, he will, in a common
law country, create a trust™

* Ankara University, Faculty of Law, TURKEY

! D.J. HAYTON, The Law of Trusts, 3% ed., Sweet&Maxwell, London 1998, p. 1; L. THEVENOZ, Trusts in
Switzerland: Ratification of the Hague Convention on Trusts and Codification of Fiduciary Transfers, Schulthess,
Zurich 2001, p. 184; A.J. OAKLEY, Parker&Mellows, The Modern Law of Trusts, 8" ed., Sweet&Maxwell, London
2003, pp. 14-15.

2 ).D.HEYDON&P.LLOUGHLAN, Cases and Materials on Equity&Trusts, 5" ed., Butterworths, Sydney 1997, p. 544;
HAYTON, op.cit., p. 2; OAKLEY, op.cit., p. 502. It is not ascertainable to identify the number of the trusts as there is
no register of trusts although there is a register of charitable trusts on which over 170,000 charities are registered other
than exempt and excepted charities which certain tax privileges are applied: HAYTON, op.cit., pp. 15-16; C. DE
WULF, The Trust and Corresponding Institutions in the Civil Law, Bruylant, Bruxelles 1965, p. 29; OAKLEY, op.cit.,
pp. 494-495,

*In Selected Historical Essays, 1936, p. 129. He continued that it was “an institute of great elasticity and generality; as
elastic, as general as contract”: G.MOFFAT&G.BEAN&J.DEWAR&M.MILNER, Trust Law Text and Materials, 3"
ed., Butterworths, London 1999, p. 1; HAYTON, op.cit., p. 2; L.A. WRIGHT, “Trusts and the Civil Law-A
Comparative Study”, University of Western Ontario Law Review, Vol.6, 1967, pp. 114-127, at p. 114.

* P. LEPAULLE, “Civil Law Substitutes for Trusts”, Yale Law Journal, Vol. 36, No.8 (1926-1927), pp. 1126-1147, at
p. 1144,
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The aim of this article is to examine the main characteristics and the historical development of the
concept of trust which has a vital importance and is widely applied in the UK and the other
countries which are under the influence of the British law and by this way to analyse this concept
from the perspective of the Turkish civil law in which trust is recognised by neither Turkish
doctrine nor practice.

1. THE FUNDAMENTAL FEATURES AND DEFINITION OF TRUST

One of the basic characteristics of trusts is that they don’t have legal personality. Thus, they are not
capable of owning property, having legal capacity to sue and be sued like an individual or a
company which are legal entities. In order to establish a trust a property must be subject to trust so
that it is given under the authority of trustee who owes fiduciary duties to the beneficiaries®. The
fiduciary obligations® owed by the trustees are either compelled by the terms of the trust or by law.
These obligations including management of the trust property for the benefit of beneficiaries or for
charitable or other permitted purposes involve the trustees in personal liabilities in contract and in
tort when dealing with third parties. It is not possible that the trust property to be used as a part of
trustee’s own assets such as on divorce, bankruptcy or on his death. Actually, the main
characteristic of trust is that the trust assets should be isolated from trustee’s own assets, forming a
separate fund which is called the trust corpus’. In case the trustee wrongfully transfers the property
which is the subject of trust in its original or transformed form to a third party who is a purchaser
with notice of trust the trust assets can be traced and recovered®,

The trustee and beneficiary have split ownership granting specific rights and powers to them in the
trust property, namely legal title and equitable title respectively. In other words the trustee, as the
owner at law has legal title and the beneficiary as the owner in equity has an equitable title. It is

® P. HEFTI, “Trusts and Their Treatment in the Civil Law”, American Journal of Comparative Law, Vol.5, No.1-4
(1956), pp. 553-576, at p. 558; HAYTON, op.cit., p. 3; THEVENOZ, op.cit., p. 186; R. PAISLEY, Trusts, W. Green,
Edinburgh 1999, p. 4. The trust property passes automatically by the right of survivorship (ius accrescendi) to the other
trustees surviving in case of a trustee’s death. Unless he has appointed more trustees, the property will be held by his
personal representative on his death and this representative should appoint new trustees: R.A. PASCAL, “Some ABC’s
about Trusts and us”, Lousiana Law Review, Vol.13, No.4 (1952-1953), pp. 555-568, at p. 560; HAYTON, op.cit., p. 4;
HEFTI, op.cit., p. 554.

® Fiduciary obligations can be defined as obligations to act with loyalty and good faith which are owed by a person to
another person in dealings which affect the latter, who is called the principal: J.E. PENNER, The Law of Trusts,
Butterworths, London 1998, p. 13; PAISLEY, op.cit., p. 1; DE WULF, op.cit., p. 31; HEFTI, op.cit., p. 558. “Anglo-
American Law speaks of a fiduciary relationship in the case of a trust, this involves no fiduciary relationship in the
sense of the civil law, but a relationship no different than arising, for example, between a company and its management.
Hence, the civil law should not blindly confuse the trust with the right vested in the fiduciary”: HEFTI, op.cit., pp. 558,
561.

"HEFTI, op.cit., p. 562; THEVENOZ, op.cit., p. 191; HAYTON, op.cit., p. 4; PENNER, op.cit., pp. 13-14; WRIGHT,
op.cit., p. 115.

8 PENNER, op.cit., pp. 13-14; HAYTON, op.cit., p. 4; WRIGHT, op.cit., p. 115; P. LEPAULLE, “Reflections on the
Expansion of Trusts”, The American University Law Review, Vol.6, No.1 (1957), pp. 40-46, at p. 42. In cases where
there is a breach of trust the trustee must compensate any loss occurred in the trust fund. The breach of trust can result
from many different instances such as using the trust property for improper purposes, making an improper investment,
paying the wrong person instead of the beneficiary or failing to exercise proper prudence in performing a duty, mala
fides, etc.: DE WULF, op.cit., p. 30.
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important to mention that both trustee’s and beneficiary’s rights are alike except that the former’s
right is recognised by common law while the latter’s by Equity®.

The settlor’s rights are terminated after the settlor, establishing the trust, granted the trust property
to the trustees for the beneficiaries. The trustee’s duty is to take the beneneficiary’s interest into
account rather than the settlor’s because the trustee can only be enforced by the beneficiary, not by
the settlor when a valid trust is established™’. The trustee, having a legal title on the assets held on
trust, is entitled to all the legal rights and powers related to the property, eg, he has the right to make
investments on the assets including the right to buy and sell the trust property or in case of the trust
property’s being occupied by invaders he has the right to expel them. However, the basic obligation
of a trustee is to act devoted to the terms of the trust, namely taking reasonable care of trust property
and act in the best interest of the beneficiaries. Thus, the trustee can exercise his powers within his
personal fiduciary obligations™.

At this point it is necessary to examine in general the legal rights and duties that beneficiary and
trustee have respectively. The beneficiary’s right against trustee is a personal right (ius in
personam) which grants the former to expect the trustee perform his duties in a compatible way
with his responsibilities. As a matter of fact the trustee’s fiduciary obligation is to use his powers
over the trust assets in the best interest of the beneficiary™. That the trustee complies with his duties
results in beneficiary’s receiving the benefits under the trust deed. Thus, in an income trust the
beneficiary holds the right to receive the income generated by the investment against the trustee
whose duty as mentioned above is to make this payment of income to the beneficiary. The
beneficiary’s right to be paid an income at certain times actually resembles the right of a creditor. In
that sense the beneficiary is free to assign this right to third parties™. However, it is important to
bear in mind that as the equity appreciates the beneficiary as the owner of the trust property,
beneficiary’s right is beyond a transferable personal right which consists of being paid his benefit in
accordance with the trust terms but a proprietary right (ius in rem) in the trust property itself which
depends on the existence of the trust property™*. Understanding this dependence is of great

® AN. WHITLOCK, “Classification of the Law of Trusts”, California Law Review, Vol.1, No.3 (1912-1913), pp. 215-
221, at p. 215; PENNER, op.cit., p. 19; HEFTI, op.cit., pp. 554-557; MOFFAT&BEAN&DEWAR& MILNER, op.cit.,
p. 11; WRIGHT, op.cit., p. 115. It’s obvious that the rights of the trustee, when considered legally and practically, can’t
be described as those of an owner. In fact having only certain rights of ownership under specific conditions, being never
allowed enjoying the property, the trustee, has the right neither to use the trust res nor enjoy the profits as well as not
having any right to destroy the res, give it away or sell it except within strict limits: LEPAULLE, op.cit., 1957, p. 42.

O HEFTI, op.cit., p. 556; HAYTON, op.cit., p. 4; THEVENOZ, op.cit., p. 187; N.G. JONES, “Uses, Trusts and a Path
to Privity”, Cambridge Law Journal, Vol.56, No.1 (1997), pp. 175-200, at p. 184.

1 PENNER, op.cit., p. 18; THEVENOZ, op.cit., p. 189; HEFTI, op.cit., p. 554; WRIGHT, op.cit., p. 115. The general
fiduciary duty of the trustee can be sub-categorised as “administrative” and “dispositive” duties. Administrative duties
are related to trustee’s power to make contracts and to maintain the value of the trust property (trust corpus) or “trust
fund”. Dispositive duties compel the trustee to use the trust property to the best interest of the beneficiaries that the
settlor had intended: PENNER, op.cit., pp. 18-19; E. CAMPBELL, Changing the Terms of Trusts, Butterworths,
London 2002, p. 5. Acting as a bonus pater familias is the trustee’s main duty while administering the trust property:
DE WULF, op.cit., p. 30.

2 HEFTI, op.cit., p. 562; WHITLOCK, op.cit., pp. 215-216; PENNER, op.cit., p. 21; PASCAL, op.cit., p. 560.

3 J.G. RIDDALL, The Law of Trusts, 5" ed., Butterworths, London 1996, p. 393; THEVENOZ, op.cit., p. 244;
PENNER, op.cit., p. 21; DE WULF, op.cit., p. 27.

4P, TODD, An Introduction to the Law of Trusts, Financial Training, London 1986, p. 12; PENNER, op.cit., p. 21;
RIDDALL, op.cit., p. 1; JONES, op.cit., p. 198. The beneficiary has the right to trace the trust property against the
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importance in order to work out the nature of the proprietary character which lasts only during the
presence of the trust property and is effective as long as the trust property exists, eg, if the trust
property is stolen or destroyed without the fault of the trustee and the property cannot be found, the
personal duty of the trustee to administer the property compatibly with the terms of the trust no
more exists because there is no property that can be a subject of fiduciary’s rights under the trust
deed and he is no longer an owner of any trust property. In other words the disappearance or loss of
the trust property results in the evaporation of the trust as well as the beneficiary’s right™.

The constant relationship between the trustee and the beneficiary is based on the establishing of the
trust. The agreement between the settlor and the trustee under the trust deed specifically gives the
trustee, the power to pay himself out of the fund for his services and expenses as a result of his
holding and managing the trust fund'®. This agreement also grants extensive enforceable rights to
the beneficiaries who can neither provide consideration for the arrangement nor be party to the
arrangement'’. The concept of contract under English law which has some narrowness and
weakness due to its being based on the necessity of both parties to provide consideration for other
party’s promise in order to be enforceable was defeated and made flexible by the usage of trust
concept which is an institute of great elasticity and generality. Besides, it confers the opportunity of
having rights on unborn or unascertained persons under a trust deed for their benefit. Due to its very
flexible nature, which is very easily created, operated and terminated the trust is much more
practical than a company™®. As a result of the elasticity and generality that the trusts contain, many
trusts arose from contractual arrangements in order to form collective investment schemes, namely
a unit trust or debenture trust or a pension fund in which the payers at the same time can be a settlor
or beneficiary or even a trustee™.

Like any of other functional institutions, trusts, can be referred for inequitable aims. Because of this
reason it is natural that the arrangements on trust with the aim of overcoming the claims of the
settlor’s creditors or wife or dependants may be set aside. Besides, if a particular type of trust is

purchaser having the notice of the trust if the trust property has been transferred in breach of trust: DE WULF, op.cit., p.
30.

> PENNER, op.cit., p. 21.

16 Despite the fact that while performing his duty a considerable loss of time and much personal inconvenience may be
involved, the trustee’s duty which depends on general rule of equity is to administer his trust gratuitously. Today the
mentioned principle has lost its meaning in practice and a reasonable compensation is often settled by agreement or by
court decision: DE WULF, op.cit., p. 30.

" HAYTON, op.cit., p. 5. Although generally the owner is thought to be in the best position to provide convenient
management for his own property (As the old proverb puts it: “no one is better served than by himself”), in some trusts
granting a maximum of efficiency on the administered trust property to the beneficiary is aimed. However, it is not also
very unusual to see that the settlor may not rely on the beneficiary’s capacity which he considers as under the standard.
The beneficiary’s being really under the standard may be the result of genetic deficiency, or lack of experience, or other
circumstances that influence the beneficiary’s competency: LEPAULLE, op.cit, 1927, pp. 1132-1133;
K.M.NORRIE&E.M.SCOBBIE, Trusts, Green/Sweet&Maxwell, London 1991, p. 7.

¥ D. CHALMERS, Introduction to Trusts, The Law Book Company Limited, London 1988, p. 12; HAYTON, op.cit.,
p. 5; JONES, op.cit., p. 195.

9 LEPAULLE, op.cit., 1957, p. 42; HAYTON, op.cit., p. 5; MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 8. The
settlor is able to form a trust for his own benefit as a beneficiary or appoint himself as a trustee: DE WULF, op.cit., p.
27; NORRIE&SCOBBIE, op.cit., p. 2.
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used to unfairly avoid or minimise tax liabilities, then fiscal legislation is enacted to prevent this
avoidance®.

Although the fundamental features of the trust have been mentioned above, there is no statutory
definition of the trust which reflects all the rules related to the concept. Thus, it is commonly agreed
that no definition of a trust has been designed which is extensive and beyond criticism. Regarding
the fact that the rules relating to the trust have been developed by the courts over the centuries, it is
only possible to furnish a description of the trust containing the rules on the features of it rather than
giving a definition®.

In 1985, the Hague Conference on Private International Law adopted a “Convention” namely
“Convention on the Law Applicable to Trusts and on their Recognition”?. In Article 2 of the
Convention the statements mentioned are as follows:
“For the purposes of this Convention, the term ‘“trust’ refers to the legal relationships created —
inter vivos or on death- by a person, the settlor, when assets have been placed under the control of
a trustee for the benefit of a beneficiary or for a specified purpose.
A trust has the following characteristics:

a) the assets constitute a separate fund and are not a part of the trustee’s own estate,

2 HAYTON, op.cit., p. 3. According to the rules of morality that have been developed by English law, in cases the trust
violates the law or the public policy it is void. Besides if a trust is established as a result of mistake, fraud, undue
influence, misrepresentation or duress, it is avoidable: DE WULF, op.cit., p. 29; L.A. SHERIDAN, The Law of Trusts,
12" ed., Barry Rose Law Publishers, London 1993, pp. 125 et seq.

21 In the United Kingdom two acts have been enacted as a legistative intervention on trusts, namely Trustee Act 1925
and the Trustee Act 2000 which intervene the matters of appointment and removal of trustees and the administrative
duties and powers of trustees: OAKLEY, p. 21; JMOWBRAY &L.TUCKER&N.LE POIDEVIN&E.SIMPSON, Lewin
on Trusts, 17" ed., Sweet&Maxwell, London 2000, p. 8.

22 CHALMERS, op.cit., p. 1; RIDDALL, op.cit., p. 265; HAYTON, op.cit., p. 6. Usually both the legislature and the
courts have not been concerned with giving a definition on trust. Also generally the Anglo-American authors have
presented an attitude on characterising trusts rather than giving a definition: THEVENOZ, op.cit., p. 186. “The most
basic legal concepts are often not easy to define with complete precision, and trusts are no exception”: S. GARDNER,
An Introduction to the Law of Trusts, 2" ed., Oxford University Press, Oxford 2003, p. 1. For some attempts to define,
see: MOWBRAY&TUCKER&LE POIDEVIN&SIMPSON, op.cit., pp. 4 et seq.; W.AWILSON&A.G.M.DUNCAN,
Trusts, Trustees and Executors, 2" ed., W. Green under the auspices of Scottish Universities Law Institute, Edinburgh
1995, pp. 19 et seq.

2 This Convention took effect on 1 January 1992 between Australia, Italy and the United Kingdom. Canada, the
Netherlands and Malta joined as the first three members. The Convention also binds China for matters concerning Hong
Kong. Cyprus, the United States of America and France have also signed but not yet ratified the Convention. This
Convention entered into force in Luxemburg on 1 January 2004 to make its financial marketplace more attractive to
leading foreign trustees: http://www.hcch.net/e/status/stat30e.html (23.06.2004); THEVENOZ, op.cit., p. 180; H.
KOTZ, “The Hague Convention on the Law Applicable to Trusts and their Recognition”, in D. HAYTON, Modern
International Developments in Trust Law, Kluwer Law International, London 1999, pp.37-48, at p. 39. In the
Convention it is not proposed to discuss the meaning of trusts. “It is assumed that the reader will know a trust when he
sees it as he would know an elephant when he saw it”: A. SHIPWRIGHT, Trusts and UK Taxation, Key Haven
Publications, London 1992, p. 6. For  the full text of  the Convention, see:
http://www.hcch.net/e/conventions/text30e.html (23.06.2004).
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b) title to the trust assets stands in the name of the trustee or in the name of another person
on behalf of the trustee,

c) the trustee has the power and the duty, in respect of which he is accountable, to manage,
employ or dispose of the assets in accordance with the terms of the trust and the special
duties imposed upon him by law.

The reservation by the settlor of certain rights and powers, and the fact that the trustee may himself
have rights as a beneficiary, are not necessarily inconsistent with the existence of a trust.”

It is provided in Article 11 that a trust created in accordance with the applicable law** “shall be
recognised as a trust”. It is then stated in the preceding paragraphs:

“Such recognition shall imply, as a minimum, that the trust property constitutes a separate fund,
that the trustee may sue and be sued in his capacity as trustee, and that he may appear or act in
this capacity before a notary or any person acting in an official capacity.

In so far as the law applicable to the trust requires or provides, such recognition shall imply, in
particular:

a) that personal creditors of the trustee shall have no recourse against the trust assets,

b) that the trust assets shall not form part of the trustee’s estate upon his insolvency or
bankruptcy,

c) that the trust assets shall not form part of the matrimonial property of the trustee or his
spouse nor part of the trustee’s estate upon his death,

d) that the trust assets may be recovered when the trustee, in breach of trust, has mingled
trust assets with his own property or has alienated trust assets. However, the rights and
obligations of any third party holder of the assets shall remain subject to the law
determined by the choice of law rules of the forum.”

2. ABRIEF HISTORICAL DEVELOPMENT OF TRUST

The trust, which is the descendant of the English law concept of “equity”, has its origins from the
institution of “use”(“to the use of”)*® that was applied in the Middle Ages. Due to the fact that the

2 principally the settlor is free to choose the law (Art. 6, par.1). However, this choice is ineffective if the chosen law
does not provide for trusts or the category of trusts in question (Art.6, par.2). Where this is the case, or where the settlor
did not make a valid choice of law, the Convention designates the law “with which (the trust) is most closely
connected” (Art.7, par.1). The law applicable to the trust governs “the validity of the trust, its construction, its
consequences, and the administration of the trust” (Art.8, par.1): THEVENOZ, op.cit., p. 197; M. LUOPI, Trusts: A
Comparative Study, Cambridge University Press, Cambridge 2000, pp. 348 et seq.

% The expression comes from the Latin ad opus. WRIGHT, op.cit., p. 115; MOFFAT&BEAN&DEWAR& MILNER,
op.cit., p. 25; PENNER, op.cit.,, p. 7; JONES, op.cit.,, p. 176. Under the use land was transferred by common law
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King was the owner of all the land, common law was not familiar with personal ownership. Thus,
under the feudal system the King’s major supporters were granted certain types of tenure in estates,
consisting of serious and heavy incidents as well?®. The hierarchical system of “tenures” of land
involved different “tenants” having rights in the same land. This was actually a pyramidical taxation
system which placed the King at the top, the person practically possessed the land at the bottom and
many other people namely “mesne lords” in between. Basically the profits of the land which had
been produced by the first tenant at the bottom were passed upward one step above in the form of
different kinds of “rent services” until it reached the King. Feudal landholding was a complex
mixture of personal relationship manifested particularly in the subordination of tenant to lord
through homage, incidents and services such as the knight service which requires the obligation to
provide Iz<7nights or money for arms, or socage which requires the obligation to provide agricultural
products”’.

Due to the demise of feudalism vital changes occurred in the landholding system of feudal features
and therefore the applicability of “uses” increased. As a result the personal relations between lords
and tenants consisting of specific rights and duties of land began to diminish, eg, services such as
providing knights for armies and agricultural products in certain tenures were being replaced with
money payments. Besides, the lord lost the control over the personality of his tenants as feudal
tenants began to acquire the right to pass the land to their eldest son and even to transfer it inter
vivos against the lord’s consent®®. At the period when the development of “uses” was continuing,
the feudal incidents also surprisingly survided and were even strengthened in spite of the fact that
the services began to lose importance. The main reason was that, in the late Middle Ages due to the
periods of rapid inflation, replacement of the value of services with fixed sums of money became
meaningless and intolerable. The incidents supported by the profits from land did not suffer from
inflation and they continued to constitute tax sources for the king on the landholding. The “use”
became apparent in the thirteenth century was the result of those economic environment as well as
the social changes like the foreign wars and significant centralisation of royal authority®.

The “use” was based on split ownership, namely legal ownership (based on common law seisin) in
the feoffee to the use and the equitable ownership (based on the Court of Chancery’s enforcement
of the personal obligation of the use) in the cestui que use®. In feudal system in order to keep large
estates in land it was allowed to inherit the land according to the rules of primogeniture rather than
allowing the land being passed by will. This resulted in the passing of the entirety of a man’s rights
in land to his eldest son which meant that it was not possible for the owner of land to pass his
landed wealth to all of his children on his death. It was also problematic for many reasons when
land was intended to be transferred for benefits of certain religious orders®’. However, the
dispositions were not restricted while the tenant was alive (inter vivos). Therefore, it was possible

conveyance, to A (the feoffee to the use), the modern trustee, to the use of B (the cestui que use), the modern
beneficiary: CHALMERS, op.cit., p. 8.

% HAYTON, op.cit., p. 10; MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 25; TODD, op.cit., p. 4.

2 MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 25; PENNER, op.cit., p. 7; LEPAULLE, op.cit., 1957, p. 42.

% MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 25; TODD, op.cit., p. 5.

» MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 26; OAKLEY, op.cit., p. 4.

% p H. PETTIT, Equity and the Law of Trusts, 9" ed., Butterworths, London 2001, p. 14; CHALMERS, op.cit., p. 8;
HEFTI, op.cit., p. 557.

¥l PENNER, op.cit., p. 7; MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 25.
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for the feudal tenant A to transfer the property to X, Y and Z as co-owners. Such a transfer resulted
in the passing of the absolute ownership and it wouldn’t be beneficial to A to transfer the land in
this way because he would lose all rights in it. The use was applied to transfer the property to X, Y
and Z to the use of someone A wanted to benefit such as his widow for life, all of his children, an
order of Franciscan monks, etc. Under the common law X, Y and Z gained the ownership by
transfer and received all the rights and feudal duties of their estate. Thus, they were entitled to
exercise all the rights related to the land without regarding A’s wishes as the words “to the use of”
were absolutely disregarded by common law. However, that to allow X, Y and Z to take the benefit
of the land themselves would be unfair was thought by the Chancellor by taking into consideration
that they only got it in order to benefit the person or persons A wished, called the “cestui que use”
or the “cestuis que usent” if there were more than one. Therefore, the Chancellor’s enforcement of
the use, assuring that X, Y and Z were using the land according to the use A dictated, made
available for A to create a will of land efficiently. In other words, A would be able to provide the
land’s being held by the “feoffee to uses” (X, Y and Z) for the benefit of person or persons he
wished®?. On the other hand, as mentioned above within the pyramidical structure of the feudal
system of landholding which had the sovereign as the absolute owner of all land from whom all title
derived, every tenant owed a number of incidental duties such as wardship, marriage, reliefs,
forfeiture and escheat to the title-holder above him. However, as many of these incidents could be
avoided by transferring the land to the use of more than one feoffee, the use began to be operated to
avoid the rules of feudal tenure mentioned. By this way it was possible to pass the benefits of the
land to those who were not legally entitled to hold the property such as religious orders and minors,
rather than passing the benefits to those who would inherit under the rules of primogeniture®,

Under equitable rules in cases fair decisions were not reached due to the defects of the common law
or common law courts resulting from the lack of an appropriate procedure or writ, the King, being
the fountain and source of justice (fons et origo justitiae) was appealed. Therefore, the appeals were
directed to the Chancellor, King’s closest adviser and powerful minister who was qualified to
advice on these matters of conscience and equity due to his civil law and canon law knowledge®*. In
the cases which were brought before him, called “suits” rather than “actions” used at common law,
where he was appealed by the suitor to adjust the injustices resulting from the inflexible common
law applications in that specific case, the Chancellor applied his judicial duty by practicing a quasi-
judicial function®. The orders made under the Chancellor’s authority resulted in the offender’s

¥ ).B. AMES, “Origin of Uses and Trusts”, Harvard Law Review, Vol.21, No.4 (1907-1908), pp. 261-274, at p. 265;
WRIGHT, op.cit., p. 115; PENNER, op.cit., p. 8; OAKLEY, op.cit., p.1; CHALMERS, op.cit., p. 8. A specific case of
this application was a knight’s vesting his estate in a friend so that he would hold it “to the use of” the knight and the
knight’s lady and children until his return when he was going off to the Crusades. The land would be unprotected
against third parties in case of the knight’s being away without having vested his estate in his friend because it would
only be possible for an adult male to claim the rights to possession against the third parties. There was no remedy in the
common law courts if the friend who was accepted as the owner of estate under common law refused to transfer the
estate back to the knight upon his return. As common law did not enforce such trusts which depended entirely upon the
good faith of the trustee, the knight could only apply to the King referring the equitable rule that the “friend” should be
forced to retransfer the estate to him: HAYTON, op.cit, p. 11; HEFTI, op.cit, p. 553;
MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 27; OAKLEY, op.cit., pp. 3-4.

¥ CHALMERS, op.cit., p. 8, WRIGHT, op.cit., p. 115, MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 27;
PENNER, op.cit., p. 9; TODD, op.cit., p. 7.

¥ CHALMERS, op.cit., p. 4; HAYTON, op.cit., p. 11; MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 27.

¥ PENNER, op.cit, p. 2; CHALMERS, op.cit, p. 4, MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 27;
OAKLEY, op.cit., p. 2.
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being committed to prison until they were followed in case of any failure to obey*®. Gradually the
Chancellor’s quasi-legal activity turned into a different and autonomous court, namely the Court of
Chancery which was a court applying “equity” in order to adjust the inflexible applications of
common law rules®’.

As well as recognising legal estates in land as it was done in the common law courts, the Chancellor
also forced the legal estate owner to use his legal ownership for the benefit of the beneficiaries
because in equity the beneficiaries were the ones to benefit entirely from the estate in the hands of
legal owner. Thus, beneficiaries could have equitable estates which were similar to the legal estates.
In other words the Court of Chancery acted on the conscience of feoffee to the use in order to carry
out the requirements of the use in accordance with the general principles of equity without acting
directly against the land itself (right in rem). By this way equity proceeded against the conscience of
the individual feoffee to the use to comply with his personal obligations (proceeding in personam)
to the cestui que use rather than interfering with the common law seisin of the feoffee to the use®.

The *“use” concept’s being known as the “trust” depends on the enactment of the Statute of Uses
1535. As previously mentioned, the subsequent effect of the use was that it was used by a very large
amount of landlords due to its extremely reducing the feudal duties. However, as the effect of the
use was not so favourable on the crown, the supreme landlord, Henry VIII in need of money had
The Statute of Uses enacted by the parliament in order to prevent the tax losses of the crown. By his
efforts in that period the ancient concept of Feudalism turned into a new form called “fiscal
feudalism™. Therefore, by the Statute 1535 the use was “executed”®’, that is, where A, B and C

* TODD, op.cit., p. 6; HAYTON, op.cit., p. 11; MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 27.

3 HEFTI, op.cit., p. 553; PENNER, op.cit, p. 2; HAYTON, op.cit, p. 11; CHALMERS, op.cit, p. 4;
MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 28. Eventually, in the Earl of Oxford’s Case in 1615 it was held
that in case of a conflict between the rules of equity which were applied by Court of Chancery and the rules of common
law that were applied by common law courts, the former would prevail: HEFTI, op.cit., p. 553; PENNER, op.cit., pp. 4-
5; HAYTON, op.cit., p. 11; CHALMERS, op.cit., p. 5. The judges have been applying both common law and equity in
the same court at the same time since 1875 by a statute: CHALMERS, op.cit., p. 5; TODD, op.cit., p. 13; HAYTON,
op.cit., p. 11; PENNER, op.cit., p. 5. Due to the administrative impracticality of the dual court system which resulted in
different courts’ dealing with the same cases in different ways, the Parliament abrogated the division between the
Courts of Common Law and the Court of Chancery by the Judicature Acts 1873-75 and established one High Court. As
a result of that the judges would apply the rules of both common law and equity according to the nature of the case
before them and in the case of a conflict the rules of equity would prevail: PETTIT, op.cit., p. 7; PENNER, op.cit., p. 5;
TODD, op.cit., p. 13.

¥ HAYTON, op.cit., p. 12; TODD, op.cit., p. 8. One way of characterising the use (or equitable estate) is to qualify it as
a kind of “structured gift”, ie, A vests the property in X, Y and Z to the use of someone to whom he wants to give the
property (beneficiary) due to his being prevented from conveying it to the beneficiary by the common law rules of
property, especially the primogeniture rule of feudal times. Another way of characterising the use is to qualify it as a
kind of feudal tax-avoidance mechanism. The feudal tenants had the advantage to increase the value of their land as
they could separate it in part from their feudal incidents, namely the ones operated upon inheritance, by transferring the
benefit of land by way of use: PENNER, op.cit., p. 9.

¥ MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 29; TODD, op.cit., p. 9; HAYTON, op.cit,, p. 12; PENNER,
op.cit., p. 10.

%0 “Executing the use” means to convert the beneficiary’s equitable rights under the use into legal title. In other words
the effect of the statute was to “execute all uses” by recognising the “real” ownership of the cestui que use who was
deemed seised of the land: MOFFAT&BEAN&DEWAR&MILNER, op.cit, p. 29; OAKLEY, op.cit, p. 5;
CHALMERS, op.cit., p. 9.

EASTERN EUROPEAN COMMUNITY LAW JOURNAL, VOLUME 2, ISSUE 2 (APRIL 2005) 7



Eastern European Community Law Journal

Volume 2, Issue 2 (April 2005)

(the feoffees to uses) held land to the use of X (the cestui que use) the legal estate was taken out of
A, B and C and vested in X. By that way the feudal incidents would be leviable on his death®'.

Nevertheless, there were two different cases which the Statute of Uses had no application. First of
all, as the doctrine of common law seisin only applied to real property, the statute did not apply to
leaseholds or chattels. Secondly, the statute did not apply to active uses that arose in circumstances
where the feoffee to the use carried out active duties for the use rather than acting as a mere passive
actor of the equitable estate to the cestui que use*.

After the Statute was enacted, a conflict on accepting to put one use upon another, the use upon a
use, occurred between the lawyers. The transfer mechanism under a use upon a use was “to A and
his heirs to the use of B and his heirs to the use of C and his heirs”. The Court of Chancery,
accepting it as excessive, did not recognise the second use. In common law, in Jane Tyrrel’s case
(1557), was held a similar decision in which the legal estate was executed to B and the second use
to C was ignored. Later on, however, the Court of Chancery recognised that the legal estate
executed in B was subject to the second use to C, in 1634 (35) in Sambach v. Dalston case which
was the starting-point for the recognition of the second use. At the beginning of the 18" century, as
the second use was commonly enforced the “enforced” use came to be known as the trust to
distinguish it from the “executed” use. The usual practice for conveying land was expressed as
follows: “unto and to the use of B and his heirs in trust for C”. Therefore, in practice, the legal
estate was held by one person, the trustee, and the equitable estate was enjoyed by another,
beneficiary®.

Over the years X’s equitable interest became enforceable not only against the trustee or a donee
from the trustee but as a proprietary interest against anyone having the property other than a bona
fide purchaser called traditionally as “Equity’s darling” who gained it for value without notice of
the trust**. At the beginning, only the land and cash which were thought to be the main source of
wealth would be a subject of a trust fund. When other forms of property such as shares in
companies, antiques, paintings became also significant sources of wealth, the trust became a
suitable instrument for holding those properties without the need of referring to other common law
concepts like agency, bailment or guardianship®.

Today trusts which have their roots from the feudalism of medieval times still exist, although the
feudalism does not. The basic reason for most private trusts is the same as before; to provide
property, which can’t be transferred by law, for loved ones simply by transferring legal title, eg,
someone who wants to safeguard his prodigal child gives money for his living expenses to a trustee,
or, someone who wants to leave one person the dividends and another person the other rights on his

' MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 29; OAKLEY, op.cit., p. 5; TODD, op.cit., p. 9; CHALMERS,
op.cit,, p. 9; HAYTON, op.cit., p. 12; PENNER, op.cit., p. 10. Later in 1540 the Statute of Wills which made it possible
to devise land by will at common law was enacted as a result of a rebellion. HAYTON, op.cit, p. 12;
MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 29.

*2 CHALMERS, op.cit., p. 9; MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 30.

** MOFFAT&BEAN&DEWAR&MILNER, op.cit., p. 30; CHALMERS, op.cit., p. 9; HAYTON, op.cit., p. 12.

* HEFTI, op.cit., p. 557; HAYTON, op.cit., p. 13; PENNER, op.cit., pp. 23 et seq.; THEVENOZ, op.cit., pp. 193, 255
et seq.

**TODD, op.cit., p. 2; HAYTON, op.cit., p. 14; JONES, op.cit., p. 192.
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shares by inheritance, gives the shares to a trustee as he cannot divide the legal title of shares.
Besides, today many trusts are generally applied with the aim of tax avoidance®®.

3. SOME REMARKS ON ADMISSIBILITY OF TRUST UNDER TURKISH LAW

Under Turkish Civil law which is a part of the Continental European Law system it is not possible
to find a legal institution which exactly corresponds to the common law trust which is primarily
based on the duality of law and equity. Based on a single, self-contained legal system, the Turkish
Law is not familiar with such a dual system of law. This unfamiliarity is derived from the
unavailability of the concepts of legal and equitable rights. Turkish Civil law, which is based on
Roman law, recognises ownership as an abstract concept in absolute terms. In other words
ownership of property requires the owner to have all ownership rights including rights of
management (usus), enjoyment (fructus) and disposition (abusus). There can be only one owner of
an asset except co-ownership which provides that each co-owner’s absolute ownership right of the
undivided fragment is on the entirety of the asset. Having its roots on the concept of absolute
ownership of Roman Law, the civil law systems like Turkish law have neither needed for an
additional equity jurisdiction nor any feudal doctrine of assets. Under Turkish civil law, with
specific exceptions, it is only possible for persons rather than the owner to have proprietary (real)
rights over the owner’s assets, regarded as rights in rem which can be defined as definitive and
closed (the so called numerus clausus) and required to get registered, eg, servitudes, mortgages,
usufructs etc.

Under Turkish law of persons dealing with tutorship and curatorship we can observe the concept of
administering other person’s property. Similarly, an independent property comes into existence in
case of official administrations such as bankruptcy and testamentary execution in the law of
succession. In other words under Turkish civil law the bankrupt’s and decedents’ estates become
separate estates and the bankrupt and the heirs remain entitled to those assets. However, their right
to dispose is restrained as it passes to the statutory representative who is called administrator in case
of bankruptcy and the testamentary executor in law of succession. Nevertheless, the representative’s
ability to perform is limited by law or by the will, for example, in the case of bankruptcy,
satisfaction of creditors, and in the case of testamentary execution, performance of the orders of the
deceased”’. Thus, unlike the trustee in a trust relationship, the statutory representative neither
becomes the owner of the property nor has any proprietary rights on it.

It is known that there are some certain concepts of civil law which originated from the Roman law
concepts, such as fiducia®®. The concept of fiducia compels the owner to transfer the ownership to

* PENNER, op.cit., p. 10; DE WULF, op.cit., pp. 142 et seq.; GARDNER, op.cit., p. 7; OAKLEY, op.cit., p. 6; B.
COURTNEY, Trust Taxation Manual, 3" ed., Butterworths, London 1993, p. 3. The advantage, which remains valid for
the modern day trust, is that “purchases were things notorious and trusts were things secret”: CHALMERS, op.cit., p. 8.
" In these cases, the Anglo-American Law applies to the trust or originally proceeded therefrom: HEFTI, op.cit., p.
569; HAYTON, op.cit., p. 8; LEPAULLE, op.cit., 1927, pp. 1133 et seq.

8 In French law the concept of a patrimoine affecté which is a gathering of assets and liabilities designated for a
specific aim such as making payments to the creditors of an insolvent person may be regarded as an alternative to the
legal personality. In other words a similar institution is set up in the French Civil Code referring “La fiducie”, a written
“contract by which a settlor transfers all or part of his assets to a fiduciary who, while keeping these assets separate
from his own private property, uses them for a specific purpose benefiting one or more beneficiaries in accordance with
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the fiduciary. In this case the fiduciary makes a promise to use the property in a specific way and
return it back to the owner or an agreed third party. The rule that only personal remedies can be
applied against the fiduciary results in an unsatisfactory conclusion in case of fiduciary’s wrong
selling of the property or bankruptcy®.

Depending on the doctrine of consideration and the privacy of a contract, the common law concept
of contract is extensively narrower than the Civil law concept of contract. Under English law in
order to sue on a contract the party should provide something by way of consideration as his part of
the bargain. However, in Continental European Civil law system which is also effective in Turkey,
“cause” or “causa” is essential to form a valid contract. A contract may be gratuitous or for value
and there can be a contractual stipulatio per alterum, that is, for the benefit of a third party which
the third party may enforce. Due to the elasticity of the contractual system of Turkish law, a trust
concept which is existent under British Law as a result of the specific needs of that system has not
arisen. Although the Civil law concept of contract is quite comprehensive to cover the trust
arrangement in which the trustee who accepts to hold the trust property for beneficiaries receives
the property from the settlor, the rights under a contract in Civil law is particularly personal
compared to proprietary rights, which means that they cannot be enforceable against the trustees’
creditors or wrongful third parties who have transferred the trust property from the trustees™.

As an alternative it is possible to consider especially the charitable purpose trusts as foundation
which is formed by the dedication of a fund to a specified purpose with an appropriate organisation
for its administration forming a legal entity. There are also specific similarities between these two

the terms of the contract”. The property of the fiduciary is separated as private and fiduciary property. His fiduciary
property is safeguarded from creditors if their claims are not related to the management of the property, but the
beneficiaries have no right to trace fiduciary property: HAYTON, op.cit.,, p. 10. According to this view, property
becomes separate and is designated to a specific purpose. The claims of the beneficiaries are against patrimoine affecté,
rather than the trustee. Such a trust, in which the trustee is primarily administrator, is attributed to rights and duties
against third parties. Generally this view identifying the trust, contrarily to its nature, as a legal personality has not been
approved: HEFTI, op.cit., p. 557.

*In Germany since the insufficiency of the Romanistic fiducia was identified, the Germanic fiduciary relationship
which is called the Treuhand was developed. The Treuhand gives the settlor an added safeguard against creditors of the
Treuhander in case the Treuhander goes bankrupt. In spite of the purifications and improvements over the fiducia, the
Treuhand is still substantially different from the common law trust: WRIGHT, op.cit., p. 119. However, in Turkish
Civil law any concept similar to Treuhand does not exist.

*% |n 1970 the Swiss Federal Supreme Court in its decision in the case of Harrison v. Crédit Suisse (A.T.F. 96, 1970, 11,
79.JdT 1971, 1, 329) applied the trust of Swiss assets held by a Zurich bank as trustee through the law of obligations,
identifying the matter as a mixed contract consisting of mandate, of donation, of a fiduciary transfer of property, and of
a contract for the benefit of a third party. It was also decided that Harrison’s trust was not void or voidable as such
mixed contract could be given effect in Switzerland. This decision protected Harrison’s Zurich trust from being set
aside and the property from being claimed as sole legatee under his will by Harrison’s wife. However, if the trustee
became bankrupt or the property wrongfully came into the hands of third parties, it would give no proprietary rights to
the beneficiaries under the trust: THEVENOZ, op.cit., pp. 201-202; HAYTON, op.cit., pp. 14-15; A.E. VON
OVERBECK, “Switzerland”, in John Glasson, The International Trust, Jordans, Bristol 2002, pp.547-563, at pp. 548-
549. However, after The Swiss Statute on Private International Law, which came into force on 1 January 1989, the
contractual approach followed by the Federal Court in the Harrison case could no longer prevail. For recent decisions
about trust held by the Federal Court, see: VON OVERBECK, op.cit., pp. 549 et seq. In Switzerland since a foundation
can be constituted, or a testamentary execution can be ordered, but a trust cannot be constituted according to Swiss law,
those trusts can only participate in domestic legal commerce as a foreign legal system regards as subject to its control:
HEFTI, op.cit., p. 576; VON OVERBECK, op.cit., p. 552.
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institutions in their structure. For instance, the purpose of the foundation is parallel to that of the
trust; thus the distinction of private and charitable trusts is akin to the distinction of private and
public foundations. The independent character naturally exists in the foundation so that its
administration and enjoyment are split. Neither the trust nor the foundation establishes contractual
relationships but both are formed by unilateral act of the settlor or the founder. The beneficiary is
like the destinataire, whereas the trustee is like the council or curator of a foundation. The most
specific difference between trust and foundation, however, is that while foundation has legal
personality, trust has not. The foundation, due to its legal personality, is the holder of its assets and
performs its rights and duties through the council or curator acting as its organs. As mentioned
above, in case of trust however, the appointed trustee acts as a holder of the trust property
exercising the rights and performing the duties that are related to the trust.

It was recognised by the “Hague Recognition of Trusts Convention” that the civil law countries’
efforts in order to deal with the powers of trustees, the nature of the interests of beneficiaries in the
trust property and the relative positions of the settlor, trustees and beneficiaries haven’t obtained
compatible and practical solutions. The Hague Convention (Art. 11) requires civil law states to
recognise the trust as such rather than to try to transpose it into some analogous civil law concepts.
The main purpose of the Convention is to set up common principles on the law of trusts between
states and to deal with the vital issues concerning their recognition. Therefore, assisting civil law
countries which are unfamiliar with the trust concept in treating trust issues that arise within their
jurisdiction is aimed by the Convention. As a result, this Convention assists the Civil law states
which adopted the Convention to recognise the trust as a matter of private international law
although there is no special provision to oblige them to introduce it into their own domestic law.
However, there is no statement on the split of legal and equitable ownership concepts in Article 2 of
the Convention®’. Although Turkey is a member of the Hague Conference, it has not signed the
Convention on the law applicable to trusts and on their recognition. Because of this reason, when a
dispute regarding the trust is held before Turkish courts, the applicable law to the issue will be
determined according to the Turkish private international law rules.

CONCLUSION

The trust is the offspring of the English concept of “equity” and has its origins from the institution
of “use” in feudal times. After the Statute of Uses 1535 the “use” concept has been transformed to a
new concept now being known as the “trust”. The trusts are of great importance in English law and
in other countries governed by the British in earlier centuries, especially those of which have been
deeply influenced by common law due to their geographic, historic and political closeness. The
trusts have also been gradually introduced to the systems of many civil law countries which are not
familiar with the concept of trust as a result of the conflicts on trusts that arose as a matter of private
international law in their jurisdictions.

There is no statutory definition of the trust which reflects all the rules related to the concept.
Regarding the fact that the rules relating to the trust have been developed by the courts over the

1 CAMPBELL, op.cit., p. 110; OAKLEY, op.cit., pp. 854 et seq.; HAYTON, op.cit., p. 15; THEVENQOZ, op.cit., p.
180; PETTIT, op.cit., p. 24; LUOPI, op.cit., p. 330.
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centuries, it is only possible to furnish a description of the trust containing the rules on the features
of it rather than giving a definition which is extensive and beyond criticism. The trusts do not have
legal personality. They are not capable of owning property, having legal capacity to sue and be
sued. In order to establish a trust a property must be subject to trust so that it is given under the
authority of trustee who owes fiduciary duties to the beneficiaries. The trustee’s fiduciary obligation
is to use his powers over the trust assets in the best interest of the beneficiary. As the equity regards
the beneficiary as the owner of the trust property, beneficiary’s right is not only a personal right (ius
in personam) against the trustee which consists of being paid his benefit in accordance with the trust
terms but also a proprietary right (ius in rem) on the trust property itself which confers on him the
right to trace the trust property in the hand of a purchaser with notice of trust. The trust assets
should be isolated from trustee’s own assets, forming a separate fund called the trust corpus which
cannot be used as a part of trustee’s own assets such as on divorce, bankruptcy or on his death. The
trustee and beneficiary have split ownership granting specific rights and powers to them on the trust
property, namely legal title and equitable title respectively. In other words the trustee, as the owner
at law has legal title and the beneficiary as the owner in equity has an equitable title. However, it is
obvious that the beneficiary has the substance of the ownership both legally and practically. The
concept of contract in English law which has some narrowness and weakness due to the necessity of
consideration was defeated and made flexible by the usage of trust concept which is an institute of
great elasticity and generality. Thus, the trust, which can be created, operated and terminated easily,
is much more practical than a company.

Under Turkish civil law there is no legal institution which exactly corresponds to the common law
trust which is primarily based on the duality of law and equity. Based on a single, self-contained
legal system, the Turkish law which is a part of Continental European law system does not
recognise such a dual system of law. The unfamiliarity is derived from the unavailability of the
concepts of legal and equitable rights. The Turkish civil law, based on Roman law, recognises
ownership as an abstract concept in absolute terms.

In 1985, the Hague Conference on Private International Law adopted a “Convention” called “Hague
Recognition of Trusts Convention” on the applicable law to trusts and on their recognition. The
main purpose of the Convention is to set up common principles on the law of trusts between states
and to assist civil law countries which are unfamiliar with the trust concept in treating trust issues
that arise within their jurisdiction. However, this Convention has not been signed by Turkey yet.
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THE MARRIAGE UNDER THE RULES OF ROMAN LAW

by
DR. SELDAG GUNES CEYLAN"

Among the Roman people, the family was undoubtedly in the first place of a community of cult. It
was founded on marriage, and the aim of the marriage was to produce legitimate progeny and to
ensure the continued existence of the family. The word “marriage” signifies, “matrimonium” in
latin language. This word is partly derived from mater (mother). The emphasis on motherhood
suggests that the Romans regarded marriage as an institution for the production of legitimate
children.

The nature of Roman marriage, in classical period, was somehow different from the modern
marriages. The institution of marriage was fundamental to Graeco — Roman society. The roman
jurist Modestinus expressed the traditional roman ideology of marriage as a jointly agreed upon,
lifelong union of two people®. In other words, the joining of man and woman, a partnership in the
whole life and a sharing of human and divine rights®.

D. 23. 2. 1., Modestinus (Regularum, lib. 1):

“ Nuptiae sunt coniunctio maris et feminae et consortium omnis vitae, divini et humani iuris
communicatio.”

“ Marriage is the union of a man and a woman, a partnership for life involving divine as well as
human law.”

The fact that no formal requisities were necessary was expressed by the Roman jurists in several
ways. The decisive factor was mutual agreement to contract marriage, the “consensus”. Both parties
had to agree. The consummation of the maritial act was not decisive either but might of course be of
some importance for the upholding of the affectio maritalis®> which meant a consensus to live
lifelong as husband and wife between the couples. In other words, affectio maritalis was the
intension to be husband and wife and will to marry*.

“ Gazi University Faculty of Law, Ankara —Turkey.

! Mario TALAMANCA, Istituzioni di Diritto Romano, Dott. A. Giuffré Editore, Milano, 1990, p. 131; Rudolph
SOHM, The Institutes, Gaunt Holmes Beach Publishing Co., 3. Ed., Florida, 1994, p. 452; H. John ROBY, Roman
Private Law, Lawbook Exchange Union, New Jersey, 2000, p. 127; C.W. WESTRUP, Introduction to Early Roman
Law, University Press, London, 1934, p. 5; Keith BRADLEY, Discovering the Roman Family, Oxford, 1991, p. 4.

2 F. H. LAWSON, The Roman Law Reader, New York, 1969, p. 50; Pasquale VOCI, Istituzioni di Diritto Romano,
Dott. A. Giuffré Editore, 5. Ed., Milano, 1996, p. 519.

® Pietro BONFANTE, Corso di Diritto Romano, Vol.: I, Dott. A. Giuffré Editore, Milano 1963, p. 256; LAWSON,
op.cit., p. 50.

* According to Turkish Civil Law, the status of husband and wife begins with the enactment of marriage (evlenme).
Because of the importance of the family as an institution of society and due to the effect of marriage on persons who are
not parties to the contract of marriage, the marriage and its enactment are specially regulated in the Turkish Civil Code
(TCC). Marriage is legally considered as a contract. Conditions similar to those required for a valid contract, including
the aggrement of the parties, are necessary for a valid marriage.
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I- FORMAL REQIREMENTS OF MARRIAGE

A roman civil law marriage (matrimonium iustum) had to satisfy various requirements. The parties
had to be in a certain age and they had to consent. Besides these rules, they had to have conubium
and the marriage had to be free of bars and impediments.

The marriage of a son had potentially more serious legal consequences than that of a daughter. An
absolute veto over a son’s marriage, but not that of a daughter, would be understandable within the
context of Roman society. However, the better view is that Augustus’ dispensation provision did
apply to sons since it refers to the wrongful prevention of children from marrying®.

D. 23.2.19., Marcianus (Institutionum, lib. 16):

“Qui liberos quos habent in potestate iniuria prohibierunt ducere uxores vel nubere, vel qui
dotem dare non volunt ex constitutione divorum.Severi et Antonini, per proconsules
praesidesque provinciarum coguntur in matrimonium collocare et dotare. Prohibere autem
videtur et qui condicionem non quaerit.”

“People who wrongfully prevent their children in their power from marrying, or who refuse to
provide a dowry for them in accordance with the constitutio of the deified Severus and Antoninus,
can be forced by proconsuls and provincial governor’s to arrange marriages and provide dowries for
them. Those who do not try to arrange marriages are held to prevent them.”

1) AGE

The minimum age required for marriage, was that of puberty®. In early law a physical examination
of the parties was involved, but eventually the ages were fixed. It was thought that the attainment
of puberty was fourteen for boys and twelve for girls’. May be, the reason of young age for girls
was because, the brides should have prefarably been virgins while getting married®. If a woman had
been married before that age the marriage would not have become legitimate until then®. Since
Roman women in all periods tended to marry early, there were many examples of girls who married
at or even before the age of twelve™.

> Andrew BORKOWSKI, Textbook on Roman Law, Blackstone Publishing Co., United Kingdom, 2001, p. 114.

® In Tuskish Civil Law, as a rule, a person who has completed the age of eighteen and has sufficient mental capacity to
make fair judgements (capable of distinguishing between right and wrong) are allowed to marry. In exceptional cases,
however the age of marrige is reduced to seventeen for both boys and girls, with the consent of the parents of both
parties or the guardian (TCC. Art. 124/1). Under extreme situations and for good and sufficient cause, consent to marry
can be given by the compenent judge if both the bride and the bridegroom are at least 16 years of age (TCC. Art.
124/2).

" lust. Ins. 1, 10; BONFANTE, op.cit., p. 266.

8 BORKOWSKI, op.cit., p. 121.

° Andreas WACKE, “Manumissio matrimonii causa: le mariage d’affranchies d’aprés les lois d’Auguste”, Revue
Historique de Droit Francais et Etranger, Vol. 67, Paris 1989, pp. 413-428, at p. 414; BORKOWSKI, op.cit.,, p. 223;
The view of marriage as a means of increasing the birth rate was one particularly emphasised by Augustus. He imposed
a duty to marry on men aged between 25 and 60, and on women between 20 and 50. The lex Papia Poppaea AD. 9,
penalised the unmarried and and the childless: unmarried men age between 25 and 60, and unmarried women between
20 and 50 could take nothing under a will, while married persons without children could only take half.

19 John EVANS, War, Women and Children in Ancient Rome, London 1991, p. 8
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D. 23. 2. 4., Pomponius (Sabinum, lib. 3):

“Minorem annis duodecim nuptam tunc legitimam uxorem fore, cum apud virum explesset
duodecim annos.”

“A girl who was less than twelve years when she married will not be a lawful wife until she reaches
that age while living with her husband.”

2) CONSENT

The consent of the parties for marriage was important. There must have been the consensus of the
parties to get married™. It was necessary to get consent to be married because the couples had to
have affectio maritalis, which meant intension to enter marriage and live lifelong together under
this marriage contract. The consent of both parties was required if they were sui iuris. If they were
not, consent of their father, or other family superior, was also requisite and if the grandfather was
the head of the family, the father’s consent was also requiste to the marriage of his son. If the father
or the grandfather was mad, the consent of the other was sufficient and parental consent might be
given after the marriage.

As it is mentioned before, without the will of the parties, it would not be possible to get married.
Thus, paterfamilias could not compell his son to marry. If so, without the consent of the
bridegroom, the marriage would be null and void.

D. 23. 2. 21., Terentius Clemens (Legem luliam et Papiam, lib. 3):
“Non cogitur filius familias uxorem ducere.”
“A son-in-power can not be compelled to marry.”

The paterfamilias had important rights concerning the marriage of his child*2. Paterfamilias had to
give his consent for the ones who were under his power. However, the paterfamilias retained the
right to refuse consent to marry:

D. 23. 2. 2., Paulus (Edictum, lib. 35):

“Nuptiae consistere non possunt nisi consentiant omnes, id est qui coeunt quorumque in
potestate sunt.”

“ Marriage can not take place unless everyone involved consents, that is, those who are being united
and those in whose power they are.”

The parties had to have the capacity to consent at the time of the marriage. If either party was in
potestas, the consent of the paterfamilias was required. If the parties were sui iuris, the bridegroom
did not require anyone’s consent, the bride might need permission from her guardian®.

1 vOCl, op.cit, p. 520; Riccardo ORESTANO, “La Struttura Giuridica del Matrimonio Romano”, BIDR, Vol. 48,
Milano, 1941, pp. 88-133, at p. 89.

2 PAVESE, op.cit., p. 44.

3 BORKOWSKI, op.cit., p. 121.
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D. 23. 2. 5., Pomponius (Sabinum, lib. 3):

“Mulierem absenti per litteras eius vel per nuntium posse nubere placet, si in domum eius
deduceretur: eam vero quae abesset ex litteris vel nuntio suo duci a marito non posse: deductione
enim opus esse in mariti, non in uxoris domum, quasi in domicilium matrimonii.”

“It is settled that a woman can be married by a man in his absence, either by letter or by messenger,
if she is led to his house. But where she is absent she can not be married by letter or by messenger
because she must be led to her husband’s house, not her own, since the former is, as it were, the
domicile of the marriage.”

The distinctive mark of marriage was the wife’s being led into the house of her husband. There
she was received with an offer of water and fire. This could be done in the absence of the husband,
and required only a message or letter from him. The marriage rested on concent, not on maritial
intercourse.

In Constantine’s time, and indeed throughout Roman antiquity, no ceremony or certificate was
necessary to prove a marriage valid according to Roman law™. The validity of marriage was based
on the desire of both parties to be married and on the absence of any legal hindrances to marriage,
such as prohibitions based on kinship or social status'®. But, sometimes the individuals and their
families would want to have a ceremony and to make a written record of the marriage, in case the
marriage was later dissolved by divorce or the death of one partner.

3) CONUBIUM:

A roman civil law marriage required that both parties should have conubium, the ius civile right to
enter such a union. Although the Roman citizens had conubium, the non-citizens did not have
unless it was specially granted. In an other words, a marriage where one or both of the parties
lacked conubium could not be a ius civile marriage, but was nevertheless recognised as a valid
marriage, governed by the ius gentium. Conubium was a positive requirement which exists
normally only between persons belonging to the same legal order, so that, a part from special
previleges, a union between a Roman and a foreigner could not be matrimonium iustum®”.

Although both marriages were valid, it was important that, in a ius gentium marriage the children
took the status of their mother rather than their father. They were sui iuris since potestas did not

“ BONFANTE, op.cit., p. 258.

> In Turkish Civil Law, the persons legally eligible to celebrate marriages should determine that the requirements for a
valid marriage exist prior to performing the ceremony. Only civil marriages performed by authorised marriage officers
are allowed in Turkey and this is safeguarded by the Constitution (Co9nst. Art. 174 No: 4). The celebration
formalities commence with the submission of the necessary documents by the parties to the marriage office at the place
where thet are residing (TCC. Art. 134). If no impediment exists the marriage may be celebrated within six months
without repeating preliminary formalities (TCC. Art. 139). The marriage ceremony is performed by the marriage
officer. The ceremony must be performed in the presence of two witnesses who are of age. The authorised person asks
the parties the same question that whether, they are willing to marry each other. Upon hearing affirmative answers, he
then declares the marriage to be enacted (TCC. Art. 142). But the marriage is deemed enacted from the moment when
the parties have expressed their intension to marry.

16 Evans Judith GRUBBS, Law and Family in Late Antiquity, Oxford, 1999, p. 55.

" LAWSON, op.cit., p. 52; Gaius 1, 59-61.
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arise in such a marriage and there was no relationship. Besides the wife could not be under the
legal control (manus) of her husband.

If one of the parties, mistakenly thought to be a citizen, lacked citizenship, the marriage could not
be regarded as a Roman civil law marriage. However, legislation in the early Empire allowed in
such cases, whereby the non-citizen was entitled to citizenship on proof that a child had been born
to the marriage. This converted the marriage from a ius gentium union to a ius civile one. The same
consequence resulted if a citizen, mistakenly thought not to be a citizen, married a spouse without
conubium: proof that a child had been born to the marriage converted the union into a civil law
marriage™.

II- TYPES OF MARRIAGES

As early as the Twelve Tables there were two types of marriages for Roman women. The former
kind of marriage, which is known as strict marriage, was an institution of the civil law in the
tecnical sence of term the manus marriage (cum manu) which let the woman enter her husband’s
authority. By this marriage the wife assumed the status of a daughter, a sister to her children (filiae
loco)™ in his household. Three forms of marriage transferred the bride from the potestas of her
father to the authority (manus) of her husband. These were usus, confarreatio and coemptio which
would be described below.

The other form of marriage, which was known as a “free marriage”, was an institution of the ius
gentium. Aliens were therefore disqualified from concluding marriages with manus. The marriage
was possibile without manus (sine manu), and by the way it was valid. This left woman under the
supervision of her father or guardian. The children of the marriage followed their mother, they did
not pass into the potestas of their own father and become member of his family. A wife in manu
shared her husband’s property with his children in potestate, while in a marriage sine manu the wife
had no claim to his estate at all*°.

The development of manus was completed as early as the Republic. Manus, which had once been
the foundation of the Roman law of marriage, became a mere accessory, the absence of which in no
way affected the validity of a marriage. During the Empire informal free marriages definately
superseded marriages with manus. Coemptio and confarreatio disappeared. Usus had lost its effect,
and the trinoctium was therefore no longer required®.

1) FREE MARRIAGE

In free marriage, the wife was legally independent and her husband did not have any legal power
over her. A free marriage was created by the cohabitation of the parties, provided that they regarded

¥ BONFANTE, op.cit., p. 265; BORKOWSKI, op.cit., p. 122.

9 sarah B. POMEROY, “Married Women in Rome”, Ancient Society, Vol.: 7, New York, 1976, p. 216; Jane
GARDNER, Women in Roman Law and Society, London, 1995, p. 11; TALAMANCA, op.cit., p. 148.

2 EVANS, op.cit., p. 10; SOHM, op.cit., p. 456.

21 SOHM, op.cit., p. 457.
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themselves as man and wife. As soon as such a cohabitation began, the marriage came into
existence. For Ulpian, the intention of the parties seems to have been more important than the fact
of cohabitation:

D. 50. 17. 30., Ulpianus (Sabinum, lib. 34):
“Nuptias non concubitus sed consensus facit”
“Agreement and not sleeping together creates marriage.”

This sentence from Ulpian signified that everything depended on the intention of the parties. If both
woman and man decided to marry, they could get married. The consensus between the parties was
important. In another sence, without consensus the marriage will not be valid.

By free marriage, the wife will not enter into the family of her husband. She remained an agnate of
her original family*>. She continued to stay in the power of her paterfamilias which she belonged
to, from the begining. If she was sui iuris, she stayed under the guardianship of her tutor, like
before.

Schulz suggested that sine manu marriage was invented because the groom’s family wished to
exclude the bride from inheriting in her family of marriage?. The free marriage did not give the
husband any right over his wife’s property. Her status was not affected by the marriage. However,
Roman law had rules that prohibited gifts between spouses. According to Ulpian, this rule was
given in order to prevent people from impoverishing themselves by means of gifts that are not
reasonable, but beyond their means®*.

D. 24. 1. 1., Ulpianus (Sabinum, lib. 32):

“Moribus apud nos receptum est, ne inter virum et uxorem donationes valerent. Hoc autem
receptum est, ne mutuo amore invicem spoliarentur donationibus nontemperantes, sed profuso
erga se facilitate.”

“As a matter of custom, we hold that gifts between husband and wife are not valid. This rule is
upheld to prevent people from impoverishing themselves through mutual affection by means of
gifts which are not reasonable, but beyond their means.”

2) MANUS MARRIAGE

Manus marriage was very common in early law but gradually diminished in importance and
frequency during the Republic and was falling into disuse by the second century B.C.?>. As it was
mentioned before, marriage was the union of man and woman. Therefore, such a union was not
complete, according to early Roman law, unless the husband obtains the “manus mariti” which is

22 BORKOWSKI, op.cit., p. 124; Gaius 1, 137.

2 Andreas SCHULZ, Classical Roman Law, Oxford, 1951, p. 119; ARANGIO-RUIZ, op.cit., p. 435.
2 TAMM, p. 47.

 WATSON, Alan, The Law of Persons in the Later Roman Republic, Oxford, 1967, p. 25.
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the absolute power over the person of his wife?®. The effect of this power was to bring the wife
under the domestic authority of her husband and, at the same time, to constitute her a member of his
household?®’.

As a result, a wife would have acquired a daughter’s rights if for any reason if she had entered her
husband’s authority (manus)®®. Moreover, entry into manus marriage severed her former agnatic
ties. She nomore belonged to the family as she was before marriage. She exchanged one family with
another left the power of her paterfamilias®.

A marriage took place generally accompanied by the conventio in manum®, namely by the
acquisition of the manus by the husband in the form of the confarreatio or by the usus or by the
coemptio. In this way, the husband acquired not only the right to the ownership of his wife’s dowry
but also the guardianship of any patrimonial estate of which she might become the owner and, even
perhaps, the administrator®.

While it was customary for both men and women to be in power, only women fell into marital
subordination (manus). Formerly,as it is mentioned before, there used to be three methods by which
they fell into subordination: by usage (usus) , by sharing of bread (confarreatio) and by contrived
sale (coemptio)®’. A woman used to fall into marital subordination by usage if she remained in the
married state for a continuous period of one year: for she was, as it were usucapted by a year’s
possesion, and would pass into her husband’s kin in the relationship of a daughter.

At the time of the Twelve Tables marriage by usus was fully recognised and very frequently
resorted to. By the Twelve Tables the early notion that there could be no marriage without manus,
had already been abandoned. The Twelve Tables therefore provided that if any woman did not wish
to become subordinate to her husband in this way, she would be absent herself each year for a
period of three consecutive nights (trinoctium), and in this way she would interrupt the usage of
each year™. It was obvious that this trinoctium of the Twelve Tables meant merely a symbolical
interruption of the cohabitation. The “breaking” of the matrimonial cohabitation was a mere fiction

% Federico Del GIUDICE & Sergio BELTRANI, Nuovo Dizionario Giuridico Romano, Esselibri-Simone Publishing
Co., 2. Ed., Napoli, 1995, p. 346; CEYLAN (GUNES), Seldag: Roma Hukukundan Giiniimiize Velayet Vesayet
Hukuku, Ankara 2004, s. 71.

2 SOHM, op.cit., p. 452.

%8 paolo Federico GIRARD, Manuale Elementare di Diritto Romano (Translated by: Carlo LONGO), Milano, 1909, p.
161; EVANS, op.cit., p. 9; UMUR, Ziya: Roma Hukuku, istanbul 1990, s. 169; CELEBICAN KARADENiZz, Ozcan:
Roma Hukuku, Ankara, 1986, s. 165.

2 BORKOWSKI, op.cit., p. 125.

% Feliciano SERRAO, Diritto Privato Economia E Societad Nelle Storia Di Roma, Napoli, 1984, p. 185; GIRARD,
op.cit., p. 162; VOLTERRA, op.cit., p. 763; Vincenzo ARANGIO-RUIZ, Istituzioni di Diritto Romano, 4. Ed., Napoli,
1937, p. 435; Matteo MARRONE, Istituzioni di Diritto Romano, Italy, 1989, p. 333; TALAMANCA, op.cit., p. 131;
Gaius 1, 148; lust. Ins. 1, 10.

% Lelia Cracco RUGGINI, “Juridical Status and Historical Role of Women in Roman Patriarchal Society”, KLIO, Vol.
Band 71, 1989, Berlin, pp.604-619, at p. 607.

¥ Ateneo PAVESE, Corso Di Diritto Romano Della Famiglia, Pavia, 1908, p. 44; BONFANTE, op.cit., p. 262;
GARDNER, op.cit., p. 12.

¥ EVANS, op.cit., p. 10; Gaius 1, 110.

¥ RUGGINI, op.cit., p. 607; Gaius, 1, 110; SOHM, op.cit., p. 454; BORKOWSKI, op.cit., p. 125; EVANS, op.cit., p.
10; POMEROQY, op.cit., p. 216; GARDNER, op.cit., p. 13; GIRARD, op.cit., p. 165; ARANGIO-RUIZ, op.cit., p. 435.
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which was employed for the sole purpose of preventing manus mariti from arising. So it was clear
that there could be marriage without manus. What the parties desired was, indeed, to marry, but to
marry without manus and it was the desire that the Twelve Tables sanctioned and gave effect to.

Women fell into maritial subordination through a certain kind of sacrifice made to Jupiter of the
Grain, in which bread of coarse grain is employed, for which reason it was also called the sharing of
bread®. Confarreatio took its name from the use of a cake made of spelt (far) in a sacrifice made to
Jupiter®®. Many other things, furthermore, had to be done and carried out to create this right,
together with the saying of specific and solemn words in the presence of ten witnesses®’. These
ceremonies had the effect of formally uniting a man and woman for all sacrificial purposes, and
consequently for lifelong companionship, and of placing the woman at the same time, for the two
things were considered inseperable, in manum mariti.

Although no ceremony needed to fillfull a marriage, it was usually concluded by means of an
ancient traditional ceremony representing a purchase of the bride. In other words, women could fall
into maritial subordination also through contrived sale, on the other hand by means of mancipation.
This was a sort of imaginary sale; for in the presence of not less than five adult Roman citizens as
witnesses, and also a scale —holder, the man to whom the woman becomes subordinate “buys” her®.
This was called coemptio®.

In the case of a coemptio, the husband’s right to matrimonial cohabitation was the result of the
power which he acquired over the wife; conversely, in the case of a confarreatio, the power
acquired by the husband over his wife was the result of the right to matrimonial cohabitation which
the ceremony of confarreatio conferred upon him. Coemptio was the ordinary form in which any
Roman citizen, whether patrician or plebeian, might contract a marriage. Confarreatio was a special
form of marriage confined to the patricians.

In manus marriage, the husband exercised a power and control over the wife, like the potestas of a
father over his child. In this sence, the wife was regarded as her husband’s daughter in certain
respects. The marriage with manus which was charactired by its peculiar and rigorious effects on
the person and property of the wife, was part of the specifically Roman ius civile. She could not
own property except for very personal belongings. Aliens were therefore debared from marriages
with manus, nor could they avail themselves of the forms by which such marriages were concluded.

3) PROHIBITED MARRIAGES

There were cases which the Roman citizens must have refrained from marrying. Marriage could not
be contracted between people in the relations of parent and child, nor did the capacity to enter a
Roman law marriage exist between them, for instance father and daughter, or mother and son, or

* PAVESE, op.cit., p. 46; GIRARD, op.cit., p. 164.
* GARDNER, op.cit., p. 12.

¥ Gaius, 1, 112.

¥ SOHM, op.cit., p. 453.

¥ Gaius, 1, 113.

Y PAVESE, op.cit., p. 45; GIRARD, op.cit., p. 164.
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grandfather and grantdaughter®’. If their relationship as parent and child was based on adoption,
they still could not marry; the same applied even after the adoptive tie was broken*,

D. 23. 2. 53., Gaius (Edictum provinciale, lib. 11):

“Nuptiae consistere non possunt inter eas personas quae in numero parentium liberorumue sunt,
siue proximi siue ulterioris gradus sint usque ad infinitum.”

“There can be no marriage between those in the categories of parents and children whether they are
related in the first or more distant degrees ad infinitum.”

Marriages forbidden by public morals were deemed incestuous®. Such were the marriages of
parents with children or even with step-mothers and step-children and marriages of brothers and
sisters. In these cases both parties, in other cases usually only the man could be prosecuted
criminally. The marriage was null and the children were regarded as having no father and being
vulgo concepti or spurii®*.

D. 23. 2. 39., Paulus (Plautium, lib. 6):
“Si quis ex his, quas moribus prohibemur uxores ducere, duxerit, incestum dicitur committere.”
“If someone marries a woman whom he is morally obliged not to, he is said to be commit incest.”

Marriage was obviously forbidden between brother and sister, whether they had the same father and
mother or are siblings with one common parent*. There could be no marriage during the currency
of the adoptive relationship between the adoptive sister and brother*®. But the marriage was
possibile when the adoptive tie was broken by her emancipation®.

It was also forbidden to marry mother- in- law, daugter- in- law, step-daughter or step mother, even
if the marriage was ended and they were no more mother or daughter*®. Step-mother meant, father’s
wife and daughter-in-law was the son’s wife and a step daughter was, a wife’s daughter by another
husband. It might be said that, a man could not marry his grandfather’s or great-grandfather’s wife.

*In TCC. Art. 129/1, it is written that marriage between close relatives, such as between a parent and a child or other
descendants, between a sister and brother, between a person and his or her aunt orr uncle, between parent or other
ancestor, child or other descendant of the husband and the wife is prohibitted.

*2 ROBY, op.cit., p. 128; Gaius, 1, 60.

¥ As it is mentioned in TCC. Art. 132, there is a waiting period for women before getting married if this will not be
their first marriage. Married women whose marriage has been dissolved can not marry before the expiration of three
hundred days from the date of dissolution. This rule was put into force to protect the unborn children of the previous
marriage.

* Gaius, 1, 64; The word spurii comes from the Greek “sporaden” meaning “scattered arround” or perhaps from the
initialletters of the latin “sine patr fili” (sons without father).

D, 23. 2. 39., Paulus (Plautium, lib. 6): “ Sororis proneptem non possum ducere uxorem, quoniam parentis loco ei
sum.”

D. 23. 2. 39., Paulus (Plautium, lib. 6): “I can not marry my sister’s great-grand daughter, because | am in the
position of a parent to her.”; ROBY, op.cit., p. 129; The Emperor Claudius however married his brother’s daughter
(Agrippina), and therefore an exception was made in favor of such a marriage, but not extended to sister’s daughter.

% According to TCC. Art. 129/3, an adoption parent is not allowed to marry his or her adopted child.
7 Gaius, 1, 61.
“ Gaius, 1, 63.
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The term daughter in law included not only a son’s wife, but also the wife of a grandson or great-
grandson®.

An other form of prohibited marriage was which was enacted by mad people. Mad persons® could
not contract marriage, but madness supervening did not dissolve a marriage®. In the time of the
Emperor Augustus some restrictions in the freedom of marriage were passed®. The statutory rules
were especially aimed at concerving and furthering the Roma upper-class, the senatorial class. It
was prohibitted to marry prostitutes, freed persons or actresses™.

D. 23. 2. 42. 1., Modestinus (Ritu nuptiarum):

“Si senatoris filia neptis proneptis libertino vel qui artem ludicram exercuit cuiusue pater
materve id fecerit, nupserit, nuptiae non erunt.”

“If the daughter, granddaughter or great-granddaughter of a senator marries a freedman or someone
who was an actor, or whose father or mother were actors, the marriage will be void.”

A senate’s decree under M. Avrelius and Commodus prohibitted any guardian from marrying his
ward, lest he should thereby evade or restrict his liability to account for the management of her
property. On this ground a guardian’s heir, as well as his son and grandson were debared from the
marriage and, if the guardian was under power, the father was debared also. The prohibition applied
to caretakers (curators) and lasted until the ward was twentysix years old. Such marriages were
null: a guardian or caretaker contracting them was infamis, and liable to accusation for adultery®*.

D. 23. 2. 59., Paulus (Adsignatione libertorum):

“Senatus consulto, quo cautum est, ne tutor pupillam vel filio suo vel sibi nuptum collocet, etiam
nepos significatur.”

“The senatus consultum, which provides that a tutor can not arrange a marriage between her and his
son or marry her himself, also applies to grandsons.”

D, 23. 2. 14. 4., Paulus (Edictum, lib. 35); ROBY, op.cit., p. 129.

% The person who does not have the capacity to act properly or has mental illness or certain sicknesses enumarated in
TCC. Art. 145 constitute a bar to marriage.

> ROBY, op.cit., p. 131.

2 There are also restrictions in TCC..For instance, monogamy is one of the essencial principles of Turkish family law.
A second marriage can not be entered into unles the first is terminated.

¥ ROBY, op.cit., p. 130; Ditlev TAMM, Roman Law, DJOV Publishing Co., Denmark, 1997, p. 47; WACKE, op.cit.,
p. 414,

>* Lucetta DESANTI, “Costantino e ill matrimonio fra tutore e pupilla”, BIDR., Vol. 28, Milano 1986, pp.443-463, at
p. 452; ROBY, op.cit., p. 131; D. 23. 2. 36., Paulus (Quaestionum, lib. 5).
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REORGANIZATION OF AN INSOLVENT DEBTOR
- AN ALTERNATIVE OR THE IMPERATIVE -

by

DR. MILENA JOVANOVIC-ZATTILA*

Introduction

A possibility to perform the reorganization of an insolvent debtor is one of the novelties predicted by

the new Law of the Insolvency Procedure of the Republic of Serbia. This institution has been
introduced instead of the institution of the forced compounding with the creditors which was predicted
by the former law. Namely, The Article No 128, of the new law predicts a whole range of measures for
the realization of the reorganization plan, among which there are: the postponed payment, the
allowance of the payment by installments, the change of the term of expiration, the change of the
interest rate and the full or partial release of debt. The latter was a characteristic of the effect of the
concluded forced compounding with the creditors.

Reorganization was primarily regulated as an institution by The Law of Insolvency of The United
States of America from 1978, from which it was further overtaken by the certain European insolvency
laws?.Chapter IX of this law, titled “Bankruptcy reorganization” provides for the fact that the judge
could allow a term of 120 days to the debtor (the term could also be prolonged or shortened) to hand in
a reorganization plan in order to avoid insolvency, providing that the plan has been accepted.

Reorganization implies that the creditors are settled both in the way and under the conditions predicted
by the reorganization plan (The Insolvency law of the United States of America, Article No 1, point 4).
In this way, a financial rehabilitation of the debtor is performed which improves its legal as well as its
property status. However, there remains an obligation to settle creditors’ assets. The function of
reorganization is to substitute the forced compounding with creditors but it certainly does not exclude
it. Along with this goes the Article No 128, point 11 of the law in question which provides for the

* Ph.D., Assistant Professor at the Faculty of Law, University of Nis, Serbia and Montenegro.

! The Official Gazette of the Republic of Serbia, No 84/2004

2 An example for this can be found in the German Insolvency law (Insolvenzordnung) from 1994, on the bases of which
The Croatian Insolvency law was founded in 1996. At the beginning, it named reorganization as “transitioning® but it was
changed by its modifications and supplementations in 1999 when it was called “insolvency plan”. Montenegro issued its
Law of the insolvency of economic companies in 2002, in which there exists a chapter named “reorganization”. In the same
year, Serbian Republic issued The Law of insolvency procedure which allows for this institution. However, the very law
contains a text named “insolvency plan” which is defined as an agreement which was concluded by the insolvent debtor and
the qualified majority of his creditors. The agreement deals with the modalities of debtors’ reorganization, which should be
confirmed by the competent court of law, and which also has the force of implementation to all the unprivileged creditors.
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conversion of the debt into the share capital as one of the measures of the realization of the plan. Thus,
the institution of conversion of claims into the permanent deposit in the procedure of the forced
compounding with creditors in insolvency was accepted. It was built at the time of the implementation
of The Law of the forced compounding, insolvency and liquidation®. Likewise, the new Law of
Insolvency Procedure maintains the solution from the former Law of the overtaking of the debt as a
separate financial recovery measure which can be overtaken at the appearance at court, apart from the
reorganization procedure, where a suggestion of the claim of insolvency is being discussed.

The Aim of Reorganization and the Preconditions of its Implementation

The very term reorganization means an organizational and structural rearrangement. Since the goal to
be accomplished is a financial recovery of a debtor, there have occurred certain dilemmas concerning
whether the very term is adequate. In this context, in France, a term redressement (recovery,
upbringing) is being used to point to the aim of the procedure-the maintenance of the company, its
economic activity as well as its employments.* The process of reorganization begins by a check up of
the economic and social balance, after which a further direction towards the recovery plan or the
liquidation of the company is being decided upon. It leaves an opportunity to compound with creditors
either forcedly or voluntarily. Which option is going to be chosen depends on the participants in the
procedure.” If it is being estimated that the recovery is possible, the court of law decides upon a
standard or a shortened procedure. According to the standard procedure, the period of observation is
limited to six months. However, it could be extended to the maximum of twenty months, at the request
of the insolvent manager, an authorized minister, or the very court of law. Still, the shortened
procedure, which has been activated in 95% of the cases, is implemented in the situations when the
company in question employs more than fifty employees and its yearly balance does not exceed twenty
million francs.® A characteristic of this regime is a possibility that the period of observation lasts for
four months with a possibility to extend it to eight months, under the condition that the insolvent
manager in not changed. The recovery plan is being made by the debtor himself with the help of
experts, while the final decision is being made by the court of law.” If the process of reorganization has
failed, the court of law could make a decision to liquidate the company. In the cases when the financial
status of a company is unlikely to be improved, the court of law could liquidate the company with no
previous implementation of the reorganization plan. The evaluation of the inability to recover is

® More about this issue, see M. and Kozar, V.: Stecaj i privatizacija, Pravni zivot, 2004, p.224

* Ripert, G.- Roblot, R.: Droit commercial, vol. 2, Paris, 1996, p. 878; ibid Micovic, M.: Reorganizacija ili redresman
stecajnog duznikar, Pravo i privreda, 2004, No5-8, p.649

® Apart from reorganization, German Insolvency law recognizes the institution of recovery, which allows for the debtor’s
transfer of business to a third person in order to successfully realize the started business and settle with the creditors; see:
Failski, H.: Insolvency Law in the Federal Republic of Germany, 1994, p. 27

® See Micovic, m., ibid., p. 651

" Guyon, Y.: Droit des affairs, Paris, vol. 2, 1997, p. 140

EASTERN EUROPEAN COMMUNITY LAW JOURNAL, VOLUME 2, ISSUE 2 (APRIL 2005) 97



Law Journal

Volume 2, Issue 2 (April 2005)

conducted by the court of law having in mind the debtor’s liabilities as well as its ability to conduct its
activities undisturbed.®

When speaking about Norway, the greatest part of its legislation dealing with the matter of insolvency
is based on two acts: The Debt Reorganization and Bankruptcy Act and The Act on Creditors’ Access
to Assets, both from 1984. The term bankruptcy contains both personal and corporate liquidation.

When a company faces financial difficulties and the insolvency becomes probable, the board of
directors has to undertake the necessary steps towards recovery of its position without delay, according
to the Norwegian Limited Companies Act and Norwegian Penal Code. Likewise, certain attempts in
finding a new source off company’s funding are being undertaken, negotiations concerning
rehabilitation of debts are being held. In the case that these are not possible, the share holders are being
suggested that the company be voluntarily liquidated and a complete settlement with the company’s
creditors made.®

Reorganization is conducted under the control of the persons named by the court of law. In order that a
reorganization plan is accepted, it has to be voted for by at least 60% of the creditors with backlog of
demands. If the majority of 60% cannot be obtained, the reorganization has failed and the court of law
is declaring the insolvency.

The Bankruptcy code (USA), Reorganization, chapter 11, the reorganization plan means a financial
restructuring which regulates the ways of settling with the creditors. They are given an opportunity to
decide upon competitive plans of reorganization. If the creditors decide upon any of the suggested
plans, it has to be confirmed by The Court of Insolvency before its implementation.”® The creditors
would be settled according to the accepted plan as soon as it becomes effective. Even the plan that has
received judicial permission has to fulfill certain additional conditions in order to become effective.

According to chapter 11 of The USA Insolvency law, the declaration of the procedure is a volunteering
activity undertaken by the company in order to protect its current business from due debts. The initiated
process of reorganization immediately stops annuls all the debts of the company and stops all the legal
processes started against it.'* Likewise, the company maintains its regular business, providing for the
pays and perks to its employees. This further means that the company is allowed to function in a
customary way by continued collection of funds for settling the creditors.

8 Corre-Bolly, E.: Droit des enterprisesen difficulte, Paris, 2001, p. 63

® See An Introduction to Competition Law in Norway-Insolvency Regulation in Norway-an overview, available through
Internet at http://A:/bank.in%20Norway.htm

195ee Supplier Questions and Answers Plan of Reorganization, available through Internet at wwwpge.com/purchasing

11 See Extention of Debtors Exclusive Right to File a Plan —Understanding the Chapter 11 Process, Fermald News Bulletin,
September 27, 2002
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After the process of reorganization has been started, there follow: forming of the board of creditors,
preparing the report of the financial balance and plans, meetings of the creditors, making strategies for
the implementation of the reorganization plan by managers and the board of directors, establishing of
cooperation between managers and creditors, implementation of the reorganization plan.'? Afterwards,
the court decides upon one or more boards, in cooperation with the company, to present the interests of
the creditors in the realization of the reorganization plan. The company is demanded to hand in the
document containing its reorganization plan known as “the publication of the report”. This document
describes the contents of the plan and the ways of payment of the creditors’ debts. It also provides
creditors with the necessary information for accepting the plan. The federal regulations demand that the
debtor to provide all the interested parts the announcement concerning the day of handing in of the
objections about the truthfulness of the information presented in the report (at least 25 days in
advance).Following this, there is an appearance in the court of law concerning the confirmation of the
report as well as deciding upon the possible abjections by certain creditors or other interested parts.

Then, the date is chosen when the first appearance in court for the confirmation of the plan will be held.
All the creditors authorized to vote for the plan are invited to appear in court. They have to declare
whether they confirm the plan or not before the expiry of the deadline given by the court. Supposing
that all the legal preconditions have been fulfilled, after being confirmed by the creditors, the plan
becomes effective and the creditors’ debts are being settled according with the plan. *3

When speaking about Austria, there occurs an important question: whether Austria needed to accept the
new system of corporate recovery based on chapter 11 of The Insolvency Law (USA). Former to this
question was the bankruptcy of the aircraft industry Ansett, which resulted in the enlargement in the
number of the claims of insolvency based on the chapter 11. In order to answer this question, there was
the presentation of the characteristics of insolvency defined in the chapter 11, The Insolvency Law of
the USA.

Firstly, the claim for the declaration of insolvency is a decision that the company itself should make.
Following the declaration of insolvency, the debtor company is left with 120 days to propose a
reorganization plan to the Court of Insolvency which discusses the claims of the creditors and allows

2 Tucker J. and Moore W.: Accounts Receivable, Trade Debt and Reorganization, Journal of Financial and Strategic
Decisions, 2000, vol. 13, No 2; See Understanding the Chapter 11 process, Farmald News Bulletin, September 27, 2002. p.
2

3 According to the research published at Harvard Business School, big companies have huge chances to be reorganized.
Even 80-90% of the companies with the property worth more than 100 million dollars are being reorganized rather than
liquidated. Certain famous companies could serve as good examples of a successful recovery: Texaco, Continental Airlines,
etc. Some of them have succeeded in passing through the whole reorganizing process for little longer than four months.
Others needed far more time, while certain needed even ten years. The aim was to remodel the companies for more
profitable business.

4 See Fisher T. and Martel J.: Should We Abolish Chapter 11? Evidence from Canada, CIRANO (Scientific Series)
Montreal, 1996.
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the company to continue its business. This time period could be prolonged by a decision of the court
exclusively. If the plan of the debtor is not confirmed by the court during this time period, the creditors
have 60 days to present an alternative plan of reorganization. During the period of 120 days, the debtor
remains under the control of the court, except if the creditors give evidence that contribute the fact that
an insolvent manager has to be named. The Court of Insolvency has an essential function in every step
of the process of reorganization.

Still, the Chapter 11 has received numerous critiques. Firstly, the majority of the debtors fail in
fulfilling the financial recovery policy in the long run. > According to the statistics data, only 6,5% of
the debtors recover successfully.'® Secondly, leaving the old government in function is “leaving the fox
in charge of the chicken coop”.!” In another words, the persons that has been marked as responsible for
the declaration of insolvency also appear as the persons who want to govern the company in the
process of recovery. Thirdly, a corporative reorganization has proved itself to be more useful to the
management of the company than to the very creditors.

After the collapse of the above mentioned Ansset, the opinions about the application of the American
insolvency legislation (chapter 11) to the Australian regime of insolvency have split. The ones had the
attitude that the above mentioned aircraft company could have been recovered if Australia had had the
insolvency regime stated in the Chapter 11*%. Along with this statement goes an often quoted example
of the United Airlines Company which was successfully reorganized in this way. However, no one
succeeded to explain correctly how the aircraft company Ansett could have been saved by the
application of Chapter 11 of the Insolvency Law of the USA.*® Above all, once again, it turned out to
be that the application of the chapter in question has not brought about the desired goal because it
resulted in a small number of successfully recovered companies in the long run with inappropriately
huge expenses. Judging from the above mentioned, one could conclude that there is little chance that
Australia accepts the regime of the insolvency based on the chapter 11 of the USA Insolvency Law.

Contrary to the forced liquidation, the goal of the reorganization procedure is to reconstruct business
funds in such way so that the company could continue its business by guaranteed employments to its
employees as well as the debts to its share holders and creditors. Reorganization proved itself to be

15 Lightman, K.: Voluntary Administration: The New Wave or the New Waif in Insolvency Law?, InsolvLJ, 1994, 2 59, p. 72
16 Jensen S.-Conklin: Do Confirmed Chapter 11 Plans Consummate? The Results of a Study and Analysis of the Law, 1992,
Commercial Law Journal 297, p. 325

7 Cowling, D.: Australian Regime Has Proved Its Worth, The Australian Financial Review, 9 December 2003

'8 More about the matter see in Sutherland. G.: Australia Needs Chapter 11 code, The Australian Financial Review, 11
December 2002

91t is interesting to say that, according to the questioning of the procedure stated in the chapter 11, the management of the
Ansett thought that such a system would not have recovered this company. Nonetheless, certain of the solutions contained
in this chapter were unacceptable for the Australian milieu.
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more justifiable economically than liquidation because it maintains both the business and the property
of the company. %

Subjects of reorganization

According to The Insolvency Procedure Law of the Republic of Serbia, the suggestion of the
reorganization plan is being proposed by the authorized subjects: the debtor, the creditors, and the
insolvent manager. Reorganization, the insolvency plan, could be useful to all the subjects it is related
to both directly or indirectly. If the reorganization plan comes true, it means a survival of the insolvent
debtor in economic life by avoiding the insolvency procedure. For the creditors, it means the better
percentage of payment of his active debts than they could get by the division of the sold property of the
insolvent estate. For share-holders and other investors, it is a guarantee that their investments would not
be wasted. For the employees, reorganization means that their labour relations would not cease as an
effect of the ex officio declaration of insolvency.

Even though reorganization represents an enlarged range of the insolvent debtor’s recovery measures, it
differs from the forced compounding with the creditors in the width of range of actions in the structure
of the debtor. Forced compounding is only an “action with the appearance, not an action with the
essence of debtors difficulties”, because the status of the debtor remains unchanged even after the
process of compounding has been finished. The only thing that the debtor is allowed is to fulfill his, in
this way, diminished obligations. The debtor is given an opportunity, but whether he would take it
depends on his economic knowledge. For this reason, the forced compounding with the creditors is not
the most appropriate means for the financial recovery of the insolvent debtor.?

As a functional replacement for the forced compounding with the creditors, there appears the
reorganization of an insolvent debtor which does not leave it out, as we have mentioned. The difference
is the fact that the former law regulated the minimum amount of the debt to be written off as well as the
deadlines for the fulfillment of the diminished obligations. Now, this is regulated by the reorganization
plan.

Issuing of Reorganization Plan

% The American Supreme Court assumed an attitude that “the basic aim of reorganization is the prevention of debtor’s
liquidation together with the loss of business and the abuse of economic resources”. More about the matter see LoPucki L.:
A Team Production Theory of Bankruptcy Reorganization, UCLA, School of Law, Law&Econ Research Paper, April 2003,
No 3-12

2! See Velimirovic, M.: Sadrzaj | dejstvo stecajnog plana, Pravni zivot, 2003, No 11, p.30
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The draft of the reorganization plan - A draft of a reorganization plan is issued by the authorized
subjects, in the procedure before the competent court after the declaration of the insolvency. Usually,
states the reasons of the economic subject’s financial problems, the reorganization measures that should
be taken, the funds for full or partial settling with the creditors as well as its dynamics, the description
of the procedure of selling out of the property, the deadline for carrying out the reorganization plan, the
names of the experts that would be hired, the amount of the financial compensation for their work as
well as the work of the insolvent manager, the balance of the state and success during the previous five
years, the projected balance of success for the next five years, the estimated amount of money that
could be obtained after the sale of the debtor’s property, the date of the beginning of the reorganization
plan (Article No 127 of the Law).

All the creditors can vote for the reorganization plan proportionally to the amount of their active debts
(Article No 132, Point 1).In cases when active debts are denied, the insolvent manager can estimate the
amount of his active debts in order for him to participate in the voting. Judging from its characteristics,
this institute largely resembles the forced compounding which contains two contradictory terms:
agreement, as a military act of the qualified majority of the debtors and the insolvent debtor, and an
obligation for those creditors who voted against the plan or abstained from voting. This gives this
institute a character of contradiction in adjecto, which makes it different from all the others similar
institutes.”? The attitude of both legal theory and judicial practice is that the claims of insolvency of the
creditors are not enough for a forced compounding with the creditors. The insolvent debtor, i.e. the
insolvent manager as its legal counsel, must also agree with it. The insolvent judge must give the
instructions for it.

The new Law of the Insolvency procedure (Article No 129, Point 1) regulates that the reorganization
plan can be drafted by the insolvent debtor, the insolvent manager, the creditors that have at least 30 %
of the secured active debts, as well as the persons who owe at least 30 % of the unsecured insolvent
debtor’s property. The authorizations of the creditors with the minimum of 30 % of the secured active
debts as well as the creditors who have at least 30% of unsecured active debts to make a draft of the
reorganization plan makes a very important novelty in relation with the solution offered in the former
Law of the Forced compounding with the creditors, insolvency and liquidation (Article No 18, Point 1),
which stated that the procedure of forced compounding with the creditors is declared at the claim of the
insolvent debtor who fulfills the legal preconditions for the declaration of insolvency. The process
could be declared at the claim of the creditors, if the debtor has agreed with it (Article 18, Point 2). The
new Law of the Insolvency Procedure, however, does not demand the acceptance of the debtor for the
issue of the reorganization plan by the creditors. When the forced compounding with the creditors in
the cases of insolvency is in question, the solution from the former law has been maintained. It says
that the creditors or the debtor itself could claim the declaration of the forced compounding, i.e. of the
reorganization plan (according to the new one), before the appearance in court to discuss the major
division.

22 More about the matter , see: Velimirovic, M., ibid. p. 31
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Accepting the reorganization plan — Having received the reorganization plan, the court of law
determines the date of the new appearance in court for its discussion in 20 days. The reorganization
plan is considered confirmed if it is being accepted by all classes of creditors and if it corresponds with
the regulations of this law.?® If there has been more than one draft of reorganization issued, each is
being put to voting during the same appearance in court. In the situation when there is more than one
plan accepted, the court confirms the one proposed by the insolvent debtor. Contrary to this, if the
proposed plan has not been accepted or it is not in accordance with the law, the court can allow an
additional 30 days term for the proposing party to hand in the changed version. In the case when the
changed version is not confirmed either, the insolvent debtor would be declared insolvent.

The accepted reorganization plan is being confirmed by the court which is in charge of the insolvency
procedure. The function of the court is to provide for the protection of all the participants in this
procedure, without a possibility of any kind of interference with it. This also means that the jurisdiction
of the court is also restricted in the areas of interference with drafting of the plan, as well as with the
possibility to force any of the participants to vote for the plan. Unless there are certain difficulties®, the
court would confirm the insolvency plan. The accepted and confirmed plan of reorganization has the
force of execution which means that the debtor is obliged to act in accordance with it. In the case when
the debtor acts contrary to the regulations of the plan, the court can order certain measures to eliminate
the possible effects or order the implementation of the insolvency procedure.

Measures for Insolvent Debtor’s Reorganization

The content of the plan is made of different measures used for the implementation of reorganization of
the insolvent debtor. These can be carried out in isolation or combined with other measures to both
consolidate financially the insolvent debtor and to fulfill the interests of the creditors. The measures
that are component parts of certain insolvency laws do not limit the subjects concerning their
overtaking, meaning that the subjects can carry out one or more measures both the ones regulated with

2 Creditors are being divided into groups based on the right of priority of its active debts. It is being considered that the
plan is accepted by the members of one group if it was voted by those creditors that have simple majority of active debts in
relation to the whole amount of the creditors of that group. In order to prevent an obstruction in confirming the plan, The
Law of the Insolvency Procedure of the Republic of Serbia states that a plan is considered confirmed if the majority of the
voting groups accepts it, no matter of the neglecting of the group that is in the minority, under the condition that it does no
harm to the creditors that would settle their claims in the process of insolvency. There can appear the creditors that are
either favoured or disfavoured by this process (preferential and non-preferential creditors), so that they do not participate in
deciding upon the reorganization plan. Still, there is a possibility that they give up their position, as the privileged creditors
can also do, and put themselves into the group of the unprivileged ones. Thus, they get the right to take part in the
confirmation of the insolvency plan; See Micovic, M., ibid, p. 651

*"What is considered under the term difficulties is the inability to protect the interests of the debtor and its creditors as well
as the violation of the insolvency procedure regulations. The function of the protection of insolvent debtor’s property is to
provide for the impossibility of putting the insolvent debtor in a position worse than in had been before the issuing of the
plan. Still, the creditors are being protected by its refusing to confirm the reorganization plan if it has received any
objections at the first appearance in court, i.e. if the creditors would be put in an unfavorable position by this plan.
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the insolvency laws and the ones that are not. Thus, by the reorganization plan® one could foresee that
the whole property or one its part is left to the creditor to continue the business. It could also foresee
the sale of the property included in the insolvent estate or the transfer of such a property in order to
compound with the creditors, the closing of the unprofitable plants or changing of the activity; the
break or the changing of unfavorable contracts or rents; the postponing the debts or allowing payment
in installments; changing the term of maturity, the interest rate, or other terms of the loan or the
instruments of security; partial or complete forgiving of the debts; the implementation or a change of
the Mortgage Law; the transformation of the unsecured into secured loans; loaning the unsecured
property; transformation of the debt into share-capital; taking a new credit; providing a new
investment; refusing and annulling of the legally questionable credits; setting of the due credits; firing
of the employees; exchanging of the unsecured property for compounding with the creditors; changing
and making amendments of the statute, general documents of the economy of the insolvent debtor as
well as other documents concerning the foundation and government; joining or merging of two or more
subjects; the transfer of the whole property or one of its parts to one or more existing or newly founded
subjects; the abolishing or the issuing the new bonds by the insolvent debtor or any of the newly
formed subject as well as other measures that are important for the realization of the reorganization
plan.

The Law of Insolvency regulates the range of measures for the realization of the reorganization plan by
the implementation of the method of nabrajanja , in a way that this has been regulated by the laws of
other countries of the Former Socialist Federative Republic of Yugoslavia. Opposite to this, the French
legislation regulates that according to a court decision, the financial recovery of the debtor can be done
in two possible ways. According to the first way, the court overtakes the control over the business,
while the second orders the cession, the selling of the debtor and its overtaking by a third subject.

Judging by the estimation about the existence of the ability of a financial recovery and a compounding
with creditors, the court of law makes a decision about a continuation of debtor’s business. Afterwards,
the court names a person in charge of the implementation of the plan (this could be either the manager
or a representative of the creditors), as well as the maximum10 years term for the implementation of
the plan. The plan primarily states the term and the amount of the active debts to be paid to the
creditors. It also determines the term and the amount of the settling with the creditors. When discussing
the term, it can be determined by the court, while the percentage of the payment of the debt has to be
agreed with the creditors. The court also determines the dynamics and the amount of the payment,
while the first installment of the debt must be paid during the very first year of the plan
implementation. The plan allows a possibility that the creditors can decide upon a shorter term of the
payment, providing that they accept to receive a several percents smaller payment. Those creditors
whose active debts do not exceede the amount of 1000 franks are being immediately paid out in full 2

“The Insolvency Law, Article No128
6 More about the matter, see Guyon, Y., the above mentioned work, p. 294-299, Micovic, M., ibid, p. 655
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Apart from the financial measures, the plan could also contain the measures concerning the
reorganization of the debtor. Thus, the change of the statute and other documents concerning the
foundation and the government can be foreseen. The aim of such an action is the change of the model
of organization or the change of the founding funs. Likewise, it is possible to order a change of the one
of the government members and at certain times to forbid the transfer of their shares and stocks. In
order to provide for the payment of the active debts, the plan almost always prescribes the measures
that are directly related to the debtor’s property. For instance, what can happen is that selling out of
seemingly unimportant things or business could have influenced its liquidity. However, if the court
estimates that these things are important to the debtor in order to continue its activities, it can forbid
their selling for a certain period of time which cannot be longer than the term of the implementation of
the plan.®” In order to decrease the business costs of the debtor, the reorganization plan can foresee
firing of a certain number of employees as a special measure. Such a decision is made by the court after
the consultations with the board of the company, the representatives of the employees as well as the
state body in charge of the matter.

The one of the court’s measures available in this situation putting through a partial or a complete
cession, while which the court can decide that the debtor continues his activities in case of the partial
cession. The very cession is being put through, based on an offer made by the interested persons. The
offer must contain: the amount and the ways of payment (especially if the payment is not to be done in
cash), the date of the cession’s realization, the level of employment (the number of the employees to be
fired and a social program), the measures of securing the regular payment of the obligations from the
offer. The court accepts the best offer, i.e. the one that has the best conditions for the payment of the
creditors’ active debts and the maintenance of the employments. While choosing the best offer, the
court has to provide for the interests of all the interested parts. Having in mind that the offer is accepted
neither by the debtor nor the manager, but by the court of law, it could be said that the cession presents
a kind of a one-sided engagement which draws its strength from a confirmation issued by the court.”®

In order to make cession possible, the court should primarily state the debtor is not able to continue the
business personally (out of either object or subject reasons).The cost of the cession does not have to
cover the liabilities in full.? In the cases of the payment in installments, the cessionary must not sell the
property he has acquired, unless the merchandise reserves are in question. This prohibition can be
prolonged even after paying the price, if the court finds it necessary for the implementation of the
plan.®® If the cessionary does not fulfill his obligations, the court can decide to break the plan. In that
case, the court names the insolvent manager and declares insolvency.

%" See, Micovic, M.,ibid, p. 656
8 See, Guyon, Y. ibid, p. 310
2 |bid, p. 310

% Corre-Brolly, ibid, p. 264
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Conclusion

Reorganization presents a new institute which was firstly put into practice in Serbia by the issue of the
new Insolvency Law. It forms a base for the survival of the insolvent debtor by bringing him back in
life. On the one hand, it allows the continuation of the insolvent debtors business, no matter of the fact
that there is an insolvency procedure led against it. On the other hand, it proved itself useful for the
creditors, too, because it allows them to realize their active debts under more favorable conditions than
in the process of insolvency. The presentation of reorganization plan is not obligatory, but still makes a
legal action if is being accepted in the same way by all the groups of creditors. When the plan is
confirmed, both the debtor and the creditor can benefit from it.

Reorganization plan gives a wider range of possibilities for the compounding with the creditors and for
the insolvent debtor, concerning its existence in business relationships. One should bear in mind that
the process or reorganization is not easy to put into practice, considering the financial state of the
debtor as well as the strength in overcoming the difficulties by accepting the reorganization plan. Since
this is a new institute in the legal system of Serbia and Montenegro, its implementation will shoe
whether and to what an extent it is acceptable for our circumstances. One is certain — there are not any
doubts concerning the variety of the possibilities it offers and which distinguish it from the other
institutes in this field.

Despite the above stated arguments which contribute the reorganization as an institute, one should
certainly keep in mind that this institute does not present a derogation and suppression of the other
important goal of the insolvency procedure which is the dieing out of an economic subject which is no
longer able to stand up to its economic demands. This is the context in which reorganization should be
viewed - as an alternative to insolvency which has becoming an imperative, according to the needs of
the modern society.
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